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			(Writer standing by.)
>> Hello everyone, and welcome to the Job Accommodation Network's annual Federal Employer Winter Webcast series.  Today's program is called Best Practices for Complying with Section 501 of the Rehabilitation Act, and we're featuring Jeanne Goldberg from the Equal Employment Opportunity Commission.  Before we meet her, we need to go over a few housekeeping items.  First, if any of you experience technical difficulties during the webcast, please call us at 800‑526‑7234 for voice, hit button 5 when the automated system picks up, or you can call 877‑781‑9403 for TTY.  Second, if you have any questions, you can send them in at any time during the webcast to our e‑mail account which is question@askjan.org.  Also, in the bottom of your screen, you'll notice a file share pod, where you can get today's slides, if needed.  Finally, I want to remind you that at the end of the webcast, an evaluation form will automatically pop up on your screen in another window.  We really do appreciate and use your feedback, so please stay logged on to fill out that evaluation form. 
Now I just want to briefly introduce our featured speaker.  Many of you probably already know Jeanne, because we've had her as a guest on many of our webcasts, but for those who don't, Jeanne Goldberg is a Senior Attorney Advisor in the Office of Legal Counsel at the U.S. Equal Employment Opportunity Commission headquarters in Washington, DC.  She advises the Commission on the interpretation and application of the statutes it enforces, including the Americans with Disabilities Act, the Genetic Information Nondiscrimination Act, and Title VII.  Today, she will be sharing some of the latest developments and cases under the ADA and Section 501 of the Rehabilitation Act.  So, Jeanne, thanks for being here, and I'll turn the program over to you. 
>> Thanks so much, Linda.  Good afternoon, everyone.  Today, we are going to talk about a selection of recent court decisions that have some very specific helpful lessons to apply in your own day‑to‑day handling of reasonable accommodation requests.  Instead of talking about coverage under the amended definition for “individual with a disability,” we're going to focus instead on some pitfalls to avoid when you are assessing if someone is qualified for the job, notwithstanding their medical restrictions, which in some cases will include determining if there is an available accommodation that will be effective and does not pose an undue hardship.  
We'll start with a quick recap of the most common examples of accommodation.  A few observations about these.  Of course, physical modifications of the workplace, sign language interpreters and readers, assistive technology and modification of equipment or devices, I think are things that many managers and supervisors on the front line might realize are reasonable accommodations, so we don't dwell on them much in presentations. But today, some of the cases we are reviewing deal with surprising nuts and bolts about putting these types of accommodations in place. 
Managers might not realize the next two examples on this list of accommodations need to be considered, and that is modifying a work schedule as a reasonable accommodation, if it's not an undue hardship, or making exceptions to policies.  I think, um, that last one is one that really often trips up managers, because we're all taught often in EEO training to treat everybody the same, but, in fact, when it comes to disability accommodations, the individual might actually have to be treated differently to accommodate them, including possibly making an exception to an internal policy or the usual way of doing things, even though you can still hold everybody else to this usual standard or work rule.  
Next, job restructuring, which is swapping or eliminating marginal functions.  This doesn't apply to essential functions, which are the main duties or things that you hired the person to do, but to those marginal functions that either come up less frequently or are really not central to holding the position.  So, you never have to eliminate an essential function of the job, but you might need to swap those marginal functions for others that are performed by another employee, or eliminate a marginal function, as an accommodation, where someone can't do it because of their disability. 
And then, finally, the example of changing supervisory methods.  So, one way that might come up is someone needs to receive instructions from their supervisor in chunks rather than all at once, or they need to receive directions in writing rather than verbally, due to limits on their cognitive functioning, attention, or memory, even though they're perfectly able to do the job with these accommodations.  And changing those supervisory methods for that individual could be a reasonable accommodation.  
Continuing to slide 3, a few more examples.  Allowing a job coach, for example, if a job coach is provided by voc rehab or a non‑profit, and they seek to come in with the individual, either when they're interviewing for the position, or if they're hired to come to training with them, or to attend with the employee a performance feedback meeting with the supervisor.  Then, they -- having heard your instructions -- can be a good intermediary, since they'll be able to communicate with and help the person with the disability to meet your requirements for the job.  So they can be a really valuable resource, and as long as it's not an undue hardship in terms of any kind of interference with the job or the way the workplace operates, it can make a lot of sense as a reasonable accommodation.  
Next, telework, which involves solely, solely doing the job -- the work -- from a different location.  Contrary to the fears of many supervisors and managers, you never, as an ADA accommodation, have to tolerate someone being less available, less productive, etc., than they would be if working from the office location.  So the accommodation is working from a different location, but does not involve compromising the performance or production standards for that individual, and they're supposed to be as available as they would be if they are working in the office. And, um, that may be an important one on which you all on the call, as reasonable accommodation point people within your organization, may need to work with managers and supervisors on.  Because they may be hesitant to grant telework when needed as a reasonable accommodation, thinking that it may result in the employee's unavailability or lesser performance, and it's important to assure them that that need not be tolerated.  If they're teleworking, they'll still be held and can be held to the same standards as everyone who's working in the office.
Next, leave could be a reasonable accommodation, and that's unpaid leave.  In other words, usually, it comes up because under the ADA, the person has run through, typically, their accrued sick leave and vacation time, they've run out of or are not eligible for FMLA, and they need additional leave due to a disability.  And it is for treatment or recuperation, with the idea they could return to work, in other words, indefinite leave is not required.  The person is considered qualified, because with the accommodation of the time off for the recuperation or treatment, they would be able to return, and this is analyzed in terms of the facts that might be relevant to whether it poses an undue hardship, in terms of whether the amount of leave needed is too long, the frequency with which the leave is needed is too much, or the unscheduled nature of it is too unpredictable for the employer, to the point where it causes an undue hardship.  And here, because it's unpaid leave as an accommodation under ADA or Rehab Act, I think the notion is that you, as the employer, you're filling in with somebody else on a temporary basis or other arrangement, if need be.  So, often, a relevant fact in the leave accommodation situation is how easy it is, or not, to find people who are qualified for that type of position who can be obtained and placed on a temporary basis, and that is a relevant consideration in deciding whether the leave would pose an undue hardship on the employer.  
And finally, the accommodation of last resort, if there's no way to accommodate the individual without undue hardship in their current position, you'll have to consider re‑assignment to a vacant position as an accommodation, if it would not pose an undue hardship.  And that does not ever require creating a position, bumping someone else from a position, or promoting the individual.  But if there's an existing vacancy at their same level, or if not, the next closest available level, and they're qualified for it, they're entitled to be placed in that position as a reasonable accommodation.  Again, that's where, unless the employee voluntarily agrees to resort to re‑assignment, re‑assignment, otherwise, is something that comes up as a last resort, where there's no way to accommodate the individual in their current job.  
Turning to the next slide, slide 4, there's a quick recap of actions you never have to take as a reasonable accommodation, and those would include lowering performance or production standards, excusing violations of conduct rules if they're job‑related, removing an essential function, and, of course, along with a few other things listed here on slide 4, any action that would result in an undue hardship, which is defined in the law as significant difficulty or expense.  
On slide 5, here are a few important observations about undue hardship.  First, the nature of the accommodation, as well as the cost, is relevant, so it's not just finances, it could also be a non‑cost related impact on the operation of the workplace that poses the undue hardship.  It could be the difficulty or disruption or other non‑financial considerations that you point to, as the employer, in terms of the impact on your workplace that make it, providing the proposed accommodation an undue hardship.  
The next, the resources available to the employer overall. When we're talking about cost considerations are, what EEOC and the courts look at are the resources available to the employer overall, not just the resources of the individual division or department at this person works in within the employer's organization. And as I said, the impact of the accommodation on operations overall.
  So, as we'll see in a moment more with the case examples, if an employer believes a proposed accommodation would pose an undue hardship, number one, you want to make sure you are doing a very specific analysis of what the cost or disruption is. Not just a general consideration of “I bet that would be expensive,” or “I bet that would be difficult.”  And also, if you do conclude, for some reason, that providing a particular accommodation would be an undue hardship, you need to have, as the employer, considered whether there is an alternative accommodation that you could provide that would address the employee's limitations.  And that's the automatic obligation of the employer.
And that leads us to slide 6 and these sort of basic keys to what we call the interactive process that takes place as the employee and the employer, after an accommodation request has been made, share information and search for solutions.  And, so, here on slide 6, we outline, you know, as a practical matter, some of these key considerations.  First, you want to make sure to be communicating with the employee and exchanging information.  There is no value, nothing to be gained, in hiding the ball.  You want to get the needed information, search for solutions by consulting outside resources, if necessary, whether it's JAN or the EEOC or calling a non‑profit that specializes in that particular disability that you're trying to accommodate. Or from the employee, him or herself, who's going to obviously be key in clarifying any questions you have about their limitations, as well as it may be clarifying that with their healthcare provider.  
You want to talk to folks who are experts without, of course, disclosing any confidential medical information or the employee's identity.  You want to talk to people to be able to figure out whether somebody with these limitations can be accommodated in this type of position.  And, you know, to find out, as a practical matter, whether and how other employers might have done that.  If the employee who is requesting accommodation only knows what the problem is that they have, and they don't know what the solution would be in the workplace, you, as the employer, are still obligated to provide an accommodation, if it's available. So you have the burden to search for possible accommodations, and the employee has the obligation to cooperate in that and talk with you, provide answers to your questions, participate, sign a release allowing you to do some back and forth with their doctor, who you may need to ask about whether a proposed alternative accommodation, for example, would meet their medical restrictions. So the employee needs to be responsive, but they don't have to know what the solution is, or direct you to the particular equipment or other accommodations.  That's for the employer to figure out, if the employee doesn't know what the answer is.
And then on the flip‑side, if you have the situation where the individual actually does request a particular accommodation, they say order me the equipment on page 64 of this catalog, or they ask for something, um, maybe they ask for something specific, but you conclude they're not legally entitled to it as an accommodation, such as asking you to lower a performance or production standard, you can say no to that particular accommodation. Maybe you want to exercise your discretion to choose an alternative, or maybe, as I said, you've decided what they asked for, they're not legally entitled to, so you can say no to the particular thing that the employee might ask for. But, as the employer, you have to provide an alternative accommodation, if it is available.  So, you can say no to what they're proposing in that situation, but you need to search for and consider alternative accommodations, and if there is one that would be a reasonable accommodation without an undue hardship, you need to offer that. 
So, these are very practical tips for not mistakenly thinking that you are at the end of the reasonable accommodation process just because the employee does not have a particular accommodation that they are proposing, or just because they have proposed something particular that you're not going to provide.  That's not necessarily the end of the process.  It may be just the beginning, because you need to see if there is an alternative and what the options would be.  
So, um, turning to slide 7, which is the last of this background overview before we dive into the case examples, we want to talk here about what to do if the employee seeks, not a schedule change or equipment or something else different in terms of how a task gets done, but rather seeks an accommodation to be excused from actually performing a job duty altogether due to their disability.  So, what you need to look at first, and this is what's set out here on slide 7, is, first, if the duty they seek to be excused from performing is a marginal function, not an essential function, if it's marginal, can it be swapped or eliminated without an undue hardship? 
Second, if it is an essential function, one of the main duties of their job that you've hired them to perform, it does not have to be removed as an accommodation, but can the employee be accommodated to perform that function?  Even though the employee has come to you, the employer, and said in their accommodation request, excuse me from performing these duties, my duties are A, B and C, let me just do B and C.  Once you realize, as the employer, well, no, that's, A is an essential function of your job, we don't have to eliminate it, you still need to consider, but, wait, is there a way we can accommodate this individual so that they can perform function A?  Even though what they'd asked for was that the duty be removed altogether. 
And, third, if there is no way, you've looked, there's no way for the person to be accommodated in their position, to perform their essential functions, there's no way to do it, there’s no accommodation you could provide without an undue hardship, then you have to consider could they still be qualified for a position to which they could be reassigned.  In other words, is there a vacant position that you have for which this person is qualified and that they could be placed in as a reassignment, that accommodation of last resort.  
So, that's really your road map for considering these cases when somebody asks to be excused from performing a duty as an accommodation, and that's on slide 7.  
So now let's look at some specific recent cases where all these rules from the first 7 slides are being applied. And first we're going to turn to slides 8 and 9, which is the Dones case. Is it an equally effective alternative?  This case involves a Postal Service employee.  He had a herniated disc and related impairments, and one of his medical restrictions was not to twist his neck, and the doctor recommended using a swivel chair rather than a straight chair while casing the mail.  Casing is when they organize it in a case, essentially, with a lot of different cubby holes based on address, and sort it for delivery.  Now, I have to quickly note here, in case you're sitting there listening, thinking I can't believe a dispute about a swivel chair became a federal case, um, the plaintiff in this case, when he brought in his doctor's note and the doctor said he can't be twisting his neck, he needs a swivel chair, and they said no, the plaintiff offered to purchase a swivel chair with his own money, but his manager continually denied his request to do so, said you can't bring in your own, and finally told the plaintiff he had to submit a request to the Department of Labor, thinking, for some reason, that would be appropriate through workers’ comp or something. DOL, of course, denied that request when plaintiff filed it, so, ultimately, he submitted his retirement application. So, very grave consequences for him, out of a job, because they wouldn't provide or let him himself provide this chair.  
He challenged the denial of accommodation, and the court held, ultimately, in his case, denying summary judgment for the Postal Service, the agency that employed him, that while of course the employer has discretion to choose an alternative accommodation, right, if there's more than one way to skin the cat, the employer gets to choose how to accommodate the individual, but that alternative accommodation the employer chooses has to be equally effective.  It has to meet the individual's medical restrictions. And here, um, sort of refusing to provide the chair, refusing to come up with an alternative, none of these were going to solve this employee's problem, and it was no defense, the court said, that supervisors honestly, albeit mistakenly, thought that because he had a work‑related injury, he had to request the chair himself through the worker's comp process. 
So, to the extent they said no, we won't provide a chair, no, you can't bring in your own -- which would not have met their obligation, but they said no to that as well -- and here's what we'll do instead, you know, we'll let you, um, stand, or we'll let you, um, use a higher chair, but it's a straight chair, or we'll let you do various other things, these did not meet his medical restriction.  One thing that happened in this case is that the manager may have thought, well, I already did a bunch of stuff.  He had his neck injury, he had the medical restrictions, I did some stuff, I'm not going to do anything more.  But where the employee comes back and says, well, what you've done as your alternative accommodations or as partially meeting my accommodations that I requested isn't enough, because I'm still sitting in the chair you've got me in, having to twist my neck to case the mail, and I can't do that within my medical restriction, the employer has to go back to square one and see whether there is something effective that they can provide.  They're on notice that what they did do was not effective and did not meet the medical restrictions, and therefore they have to go back to square one.  
So, also, I just want to mention that the court said to the extent the employer was misled by the fact that he could still manage to case the mail, he could manage to do his job, that's not relevant.  Just because he could, while injuring himself further or having great risk of that, be able to do that, he doesn't have to violate his medical restrictions, and, so, it's not relevant that he could, at least to a certain degree, perform his job without a swivel chair.  That does not indicate that the accommodations the agency gave were effective and therefore reasonable.  Rather they've got to, um, come up with something, if it's not an undue hardship, that would have accommodated his restrictions.  Here, swivel chair, couldn't have been expensive, easy, um, simple, and the solution identified.  And perhaps this is a lesson about training supervisors before the fact to be flexible about making changes in how the work gets done, that they wouldn't necessarily approve under other circumstances, but as a disability accommodation, because the law may, in fact, require making those kinds of exceptions.  
Um, okay, turning to slides 10 to 15, the Cannon case. Now, I know a lot of the folks listening today are federal sector managers handling reasonable accommodation, so, obviously, some of the examples I'm going to give are private sector cases as well.  The employment non‑discrimination and reasonable accommodation standards for private sector employers and state and local government employers under Title I of the ADA and for federal government agency employers under Section 501 of the Rehabilitation Act are the same, so if you hear me refer to Rehab Act or ADA, I may go back and forth a bit, but I'm referring to those same standards under Title I of the ADA that by amendments to the Rehab Act apply to the federal sector as well.  All the same rules for non‑discrimination and accommodation for disability.  
So, turning to slides 10 to 15, the Cannon case, um, do you have the available facts?  I wanted to talk about this case, because I, in particular, I think it's messy, like real life, as opposed to a neat little example.  Cannon involved an ADA claim against a construction company that revoked a job offer to a field engineer after learning, in the post‑offer pre‑employment medical exam, that due to prior unsuccessful surgery on a torn rotator cuff, he was unable to lift his right arm above the shoulder.  
So, they learn about this shoulder injury and permanent restriction in the post‑offer exam, and they rescind the conditional job offer.  He challenged that, and the court said, first of all, he's an individual with a disability, first hurdle in his denial of accommodation claim, and they said it's easy – there’s ample evidence to support the conclusion he has a disability under this more relaxed standard after the ADA Amendments Act. And even though a torn rotator cuff, unsuccessful surgery and unable to lift the right arm above the shoulder as a result might have been something that was never considered to come close to meeting the standard for a substantial -- an impairment that substantially limits a major life activity before the ADA Amendments Act, it's easy now, the court said, to conclude that in this case, that it does meet the disability standard.  So, then they turned to the question of is he qualified, and here's where I say it gets kind of messy, like real life.  He goes to the post‑offer exam, and the company doctor who conducted the exam said he's qualified for this field engineer job, if he has these accommodations, because I've examined him, he can't lift his right arm above the shoulder, he's on some pain meds for that, so no driving company vehicles -- that relates to the pain meds -- no lifting, pushing or pulling more than 10 pounds, and no working with his hands above shoulder level.  
So, um, then HR gets this report from the company doctor, and they notify the job site manager of the doctor's proposed accommodations.  So far, so good.  This is a good process.  Well, the manager of the job site just looks at those limitations and says he would not be able to meet the project needs and required job duties, because the job requires driving, climbing, lifting and walking, that it's in the mountains with rocky and rough terrain spread over several miles.  Then, next slide, the HR rep contacts the applicant, but only mentions the manager's concern about not reaching over the head with the right arm, is not worried about the rest, doesn't mention the rest.  The applicant then takes it upon himself to contact the occupational health department that did the post‑offer medical exam, and he's told by the doctor, go clarify whether you could climb a ladder, that's the main issue, and whether you're still taking the pain medication, because if you're not, you'd be able to drive the vehicle, and the reason you have to be able to do these other things is so you can climb the ladder.  Otherwise, I think you could do it within your limitations.  So, good, they told him what he needed to clarify.  This is a good process, but guess what happened next?  The applicant, in fact, submitted first a video of himself climbing a ladder, and also submitted documentation from his doctor that he was specifically cleared for climbing vertical ladders and maintaining a 3‑point contact with either arm, and was being weaned from the pain medication, was taking it as needed. 
Upon receipt of the video and the doctor's letter, next slide, the employer informs the applicant that the offer is rescinded based on inability to climb a ladder.  They questioned, as it turned out, whether in the video he had gone against his doctor's medical restrictions because he was raising his arm above his shoulder -- it looked to them, watching the video.  
So he files an ADA claim, and the court said, um, this case presents a jury question about -- we can't say the matter of law he's not qualified with accommodations, because he could have been able to perform the essential function of driving company vehicles if he had stopped or could have stopped taking the pain medication by the time he started working, and the doctor's letter said they were weaning him off, so the court said here, the employer had all this back and forth, but they stopped at the very last minute and didn't close the loop, they should have contacted the doctor and found out, or through the employee, said we need to know from your doctor, when are you going to be weaned off of it, can you be off of that, are you off of that pain medication by the time you're due to start the job, and with respect to the disputed facts about the ability to climb the ladder, the court said, look, the doctor's note says he can, the video indicates that he can.  
In the video, you're not sure, but it looks to you like maybe he's raising his arm above his shoulder, contrary to the doctor's order.  And the court said, next slide, the employer may have been able to get to the bottom of this, of the ladder climbing question, with a more thorough inquiry.  They could have questioned the applicant or his doctor further or simply asked him to come in and do a demonstration, climb a ladder, let us see your ability to do it.  Similarly, the employer could have clarified with the doctor whether the applicant would have been weaned off the medication by the time he would begin working.  
So, here, in this case, I hope you can see, the employer got a lot of information, there was this exchange that you'd hope for, no thanks to the supervisor, the project site manager, but the others in this story seemed to get the basic idea, for sure, about relaying the information, what's needed to clarify, here's where our questions are, here's what we need to know in terms of further information to determine if you're qualified and whether you can, in other words, qualified with an accommodation, can you perform these essential functions given what your medical restrictions are. and are they things we can accommodate.  And then, at the end of this process, they just kind of guessed, based on the video and the letter that he wouldn't be able to do it, instead of closing the loop to clarify.  
So, rather than making assumptions, I mean, it would have been a fraction of the time they'd already invested to just get that last bit.  And you can see that, here, by going at the end based on an assumption rather than hard facts about what this individual can and could not do, the employer ended up in the same spot, as if they had just gone based on assumptions at the very outset and rescinded the job offer just upon learning of the torn rotator cuff.  So, that would have been bad, and this was equally bad in terms of not basing their employment decision on the actual information about what this individual can and can't do. 
Turning to slides 16 and 17, this is the Osborne case versus Baxter Healthcare.  In this case, the plaintiff relied primarily on lip‑reading, and she was hired.  She had a hearing impairment, and she applied to work as a plasma center technician at Bio Life Plasma Services in Wyoming.  She had two interviews, used lip‑reading, they knew she had a hearing impairment and used lip‑reading, and they made her a conditional offer of employment, subject to medical screening, post‑offer medical exam.  After they reviewed the medical information involving her hearing impairment, the doctor cleared her to work, but the company determined that she could not safely monitor the donor area where plasma donors sit during the donation and are hooked up to the plasma machine.  That they were concerned that, um, if she would not hear the alarms on the machines, which audibly sound when something goes wrong or needs attention, that there would be a safety risk, so they rescinded her conditional offer of employment when she reported the first day of work, telling her it was due to safety issues. 
She filed an ADA claim.  The district court had granted summary judgment for the company, but on appeal, the 10th Circuit reversed.  They said the case has to go to trial, because there were disputed facts, and they couldn't say as a matter of law she was unable to perform the essential functions of this plasma technician position with a reasonable accommodation.    
	Specifically, they said the evidence showed that the employer did not look into whether the plasma machines could be retrofitted or outfitted with visual alerts, visual or vibrating alerts, rather than just the audible alerts.  And they didn't check with the vendor, they did not check whether other plasma donation centers have hearing impaired technicians.  Guess what?  It turns out, many do.  It turns out, you can have other kinds of alarms on these machines, but here, what happened is that the employer just kind of assumed that that would not be possible, would be complicated, or they'd have to go through the vendor and ask about it and see what could be arranged, and they didn't make that contact or find out that information about whether this was a kind of impairment that, in fact, it turns out in other workplaces people are routinely accommodated to perform this very type of work.  
Um, a side bar is that this is the kind of question where JAN can be so helpful, because, really, they so often do know this information about other similar types of workplaces and whether and how those employers have accommodated somebody with the type of impairment that you're presented with.  So, just a wonderful reminder here about finding out from outside resources, if necessary, when it's a situation you've never confronted before, about whether somebody with those limitations can be accommodated to do that type of work, even if it might involve a change to the technology.  Um, as far as the safety concerns that the employer raised -- and this is really interesting, because, of course, the donors are hooked up to this donation machine, the blood's being removed, the plasma's being taken out, the blood's being put back into the individual's arm, they're hooked up there for a period of time, they have to be monitored -- and, um, what the employer pointed to here were circumstances where the technician might not be able to hear one of these alarms, even with an accommodation.  For example, if a patient experienced a rare adverse reaction that prevented them to use the call button, so, suppose you retrofitted the plasma donation machine with visual alerts, vibrating or other visual indicators, and then you had, um, the donor call button hooked up in the appropriate way so if a donor had a question or a problem or was feeling a certain physical reaction, there was a way that they could signal you and you could know that they were signaling you, even though you had a hearing impairment, that the donor call button had been retrofitted appropriately.  What the employer here pointed to in litigation was what if a donor is having a rare adverse reaction that prevents him or her from even using the call button, and the technician's back is to them, so they wouldn't know, and they wouldn't hear if there was some sound or utterance made by the patient calling for help.  
So, um, the court said we'll have to do a direct threat analysis.  And here, they held that the employer could not show the requisite significant risk to health or safety that would be necessary to deem someone not qualified with accommodation for the position.  They said the evidence that the employer relied on showed there was a risk, a probability of 0.0004 percent rather than a significant risk to the health or safety of patients. And that, um, if you looked at the factors they were pointing to, many different things would have to happen, all at the same time.  So the percentage of times that a donor has the kind of adverse reaction that the employer was pointing to, where they couldn't even use the call button, is 0.0004 percent of donations. But the court said what really the employer is saying is that the following things would all have to be present at the same time to pose any risk, so it's really much less than 0.0004 percent, because it would have to be: the donor is experiencing this significant adverse reaction, 0.0004 percent, and the reaction is a type that's not picked up by the visual or vibrating alerts on the machine, and the reaction is a type that prevents the donor from pressing the call button but does not prevent them from calling out, so they call out, but she's not able to hear them, and that her back happens to be turned at the time of this distress and call out, and, five, that other donors don't assist in getting anyone's attention.  And the court said what the employer is contending, really, is that if all five of those things happened at once, she might be unable to perform the essential functions of the technician job of responding to the donor and getting help from a senior technician.  And the court said it was much less than the 0.0004 percent of the risk of the adverse reaction, with the probability of all these other occurrences happening at the same time, they said that risk doesn't come anywhere close to constituting a direct threat.  
So, they emphasized that where it's a safety concern about whether an accommodation would pose an undue hardship, you have to meet this direct threat to safety standard, you have to show a significant risk of substantial harm.  And it's a very, the court said, complicated situation, and you can see here where the court really did mine the facts of this particular job, this particular workplace setup, the likelihood that the risks the employer was pointing to would occur, how all these facts would interact, to conclude that this was a case that had to go to a jury trial, that could not be decided as a matter of law, so they remanded it for trial, and I think that's very instructive.  Um, Linda, did you want to take any questions that have come in, or should I continue now?  
>> Why don't you continue?  We've got some questions, but they're all over the map, so let's hold them till the end. 
>> Okay.  The next case is Reyazuddin.  We so often think of technology as making it easier for employees to perform their jobs, but this case is a reminder that it can be, technology can also be a barrier to employment and to advancement, if employers don't ensure that new or upgraded technologies are fully accessible.  Um, we've seen an increasing number of cases alleging violations after an employer's procurement of new technology, upgraded technology, that's allegedly inaccessible, and the employer's alleged failure to provide reasonable accommodations to make that new technology accessible, or when it's already in place, fully accessible.  In this case, Reyazuddin, the 4th Circuit remanded for trial an ADA denial of accommodation claim by a blind employee, alleging that her public employer, the county, failed to procure and configure new call center software that would be fully compatible with the screen‑reader technology that she used. And again, this is one of those situations where her claims were brought under Section 504 of the Rehabilitation Act, because she was a county employee, but, um, the relevant accommodation provisions for employers are the same as what we would apply under Section 501 of the Rehab Act or Title I of the ADA in terms of these employment accommodation standards. 
So, this employee had worked for many years for the county in their call center.  She used a screen‑reader, among other aids, to assist her using her computer at work.  She was employed there at the time that they announced plans to consolidate their many call centers and lines into a single county‑wide call center, where you would call 311, and then you would reach an employee at the call center who had access on this single, this new software, to not only all the relevant call scripts, what they could tell you, where they could route you, special boxes popped up, where they're making notes into the system, they're e‑mailing you right from the same screen with responsive written information, so it was, like, an all‑in‑one kind of upgraded technology for their new county‑wide call center, instead of people having to look up the many, many different phone numbers for all the different county services and departments.  And, so, as part of the project, they get this new special software, specially designed for this kind of call center. But as part of the process, they did not inquire as to whether the call center software, the new software and all of its features, were going to be compatible with screen‑reading software.  
Now, you should do this no matter what. Here, they'd had an employee of a six‑year tenure who's blind, who works in the call center, who uses a screen‑reader, so, you know, no pun intended, this really should have been on their radar screen.  And, um, the software that they procured had two modes.  One was the sort of standard mode, which was compatible with a screen‑reader, and the other was the high interactivity mode, which was not.  The county chose to get the software configured in the high interactivity mode for all of its workers and not to allow this employee to use it even in the standard mode that it also had.  Um, they wanted the bells and whistles version to be used by everybody.  They did not look into whether she could have gotten her work done, whether her productivity or performance would have been, um, hindered, in any way, by letting her use the standard mode, even if they wanted other employees to use the high interactivity mode.  It's not resolved in the case whether that would have been sufficient, but it's interesting that the court notes that it turns out that many of the other municipalities that use this very software solved this problem by either having everybody use the standard mode or letting, having those employees who use a screen‑reader use the standard mode. 
Um, so, they get it, they don't get it specially configured, they don't ask whether it's compatible with the screen‑reader, they insist that everybody use the high interactivity mode. So she notifies them that it's completely incompatible with her screen‑reader.  They look into how much it would cost, and now it's after the fact, right?  They've had the whole thing configured in the high interactivity mode.  They find out what it would cost to make it accessible in the high interactivity mode for her.  It would cost around $200,000, and rather than do that -- and it does sound like a lot of money, but wait, hold that thought -- rather than do that, instead of transferring her, as was planned, with the rest of her peers to the new call center, everybody else got transferred, and she was not. She was given make-work. She was kept with her same salary grade and benefits, but given make-work of several hours a day, a patchwork of assignments, not full‑time work, and it denied her this full employment opportunity, to continue to do the job she was hired to do and was performing up until this technology upgrade.  
She brought an ADA claim, and on her request, on her claim of denial of accommodation, the 4th Circuit said that -- and here's the cautionary tale about procurement -- they should have ensured accessibility before the purchase.  The vendor's coming to you, the vendor wants your business, the vendor's demonstrating the new software, the vendor's showing you the standard mode, the high interactivity mode. You have an employee who's blind, or even if you don't, you realize you might someday.  So you need to ask whether it's accessible, whether it works in conjunction with a screen‑reader, whether both modes do, show us how that works, let's try it.  
I recently encountered a situation where a vendor said “it's largely compliant” with section 508 standards.  And, you know, that really was kind of a funny answer, because it either is or it isn't.  Because if it's “largely compliant,” that must mean that it doesn't necessarily enable an individual with a disability to use it in the circumstances they may need to, if they use a screen‑reader or some other type of technology.  
So, ensure accessibility before purchase.  The cautionary tale about cost is this: the court said allowing the county to prevail on its undue hardship defense based on its own budgeting decisions would effectively cede the legal determination on this issue to the employer that failed to accommodate an employee with a disability.  The county's overall budget, $3.73 billion in fiscal year 2010, and the call center's operating budget, $4 million, are relevant factors, but the county's line item budget for reasonable accommodations is not.  So, just as we reviewed in the beginning, you know, it's the resources of the employer overall that are relevant to this determination of cost‑based undue hardship defenses, not just the budget of that department.  And, um, if the employer has decided, well, we're going to spend up to $10,000, or we're going to spend up to $50,000, or we're going to spend whatever the number might be on reasonable accommodations this year, this is what's in our budget, that's not relevant at all.  It's the resources of the employer, not how the employer has decided to allocate those resources, that courts are obviously going to consider if cost is an issue.  So, this $200,000 price tag is a shocker, but, remember, there could have been a free accessible solution, had they spoken with the vendor and had the right conversations while they were considering what to purchase.  Beth or Linda, did you want to add anything on that?  Because I know you deal with this so much.  
>> I think we just really want to emphasize what you said, to look into this ahead of time.  We get so many calls about this, even though employers have employees with known disabilities using assistive technology, they don't look into it upfront, and it always costs so much more after the fact.  So, I think your message about looking at this ahead of time is the number one thing that we tell employers all the time, if we talk to them before they make the purchase. 
>> Right, and, you know, you don't have to, I'll just add to that, that it's not just, you know, if you get kind of a wishy‑washy answer from the vendor, or you really want to know, ask them, are there other organizations that have purchased this from you that are using it with employees who use screen‑readers, you know, who have accessibility needs?  Can you put me in touch with them to talk about how it's working?  Can you come in and give us a, you know, free demonstration?  I mean, you're about to give this company money, they want your business.  You know, you've got an employee there with a screen‑reader setup, hey, have them come in and show you how this would all work, or some other way for you to satisfy yourself before you make your purchase.  It's like test driving a car.  
Um, the next slide, I want to make a note, since most of us on the call today are with federal agencies, federal government employers, that, um, the federal government agencies are under an additional separate obligation on top of your obligation to accommodate your employees, to procure accessible technology, and that's under Section 508 of the Rehabilitation Act.  Everything you want to know about Section 508 and how to comply is at www.section508.gov.  This is enforced by Department of Justice and the Access Board, and this applies to all development, procurement, maintaining or use of electronic and information technology by federal government agencies.  So it creates an obligation to your employees and to members of the public who access the information that your agency is putting out, your stakeholders, to make sure that there's comparable access to employees and members of the public with disabilities as there is to others. 
Um, so, I would commend that to your attention, and I also want to mention that although you may not know, um, each of your agencies has a Section 508 compliance officer, and it's likely somebody who's doing that as a collateral duty.  But if you're wearing a reasonable accommodation hat and handling a lot of these requests within your agency, it probably makes sense for you to know who that 508 compliance expert is within your agency.  I think they could be very helpful to you when you're handling accommodation requests relating to technology.  
Um, next, slides 21 to 24, the Searls case versus John Hopkins Hospital.  This is a case involving a nurse, an applicant for a nurse position, and she brought an ADA claim alleging that the hospital she applied to refused to provide a full‑time sign language interpreter.  The estimated cost, the case said, would be a maximum of $120,000 a year.  Again, like the other case, um, this is a large amount of money, but the court said this does not impose an undue hardship on the hospital, because it was 0.007 percent of the hospital's $1.7 billion operational budget. 
Again, the court here said it's not relevant what the hospital had chosen to budget for accommodations.  They noted also that another medical center, which subsequently did hire this nurse, was able to provide an ASL interpreter, and that's what she needed, American Sign Language interpreter.  Now, you may be thinking, wait a minute, isn't that, in the case of a nurse, like hiring somebody else to do the job?  And haven't we talked many times about the fact that an employer does not have to hire somebody else, doesn't have to eliminate essential functions of the job or hire somebody else to do them?  And the classic example of that would be suppose, you know, you had a security guard who had a vision impairment that degenerated, and they could no longer read the identification cards of the people who were coming in the building, and the job was to check the identification cards.  They could not, as a reasonable accommodation, be entitled to have you hire somebody else to stand there and check the cards, because that's what they are doing, checking the cards.  In other words, they would be proposing to have you hire someone to do the very same thing that they are charged with as an essential function.  By contrast, what the court said here in the Searls case is that providing a full‑time interpreter would not have reallocated this nurse's essential job functions of communicating with others and responding to alarms.  She would have still performed the essential job functions herself.  She would have used her own medical expertise and training when speaking to patients, families and hospital personnel, and she would have acted in response to alarms after an interpreter communicated the sound of an alarm.  
So, of course, there can always be other aspects to a question like this, for example, not cost, not reallocation of essential functions of the job, but suppose the hospital had said that there was a speed issue, or, you know, some other aspect of this that created an undue hardship, the court would examine that and determine whether it was the case.  But here, they said providing a full‑time interpreter would not have reallocated essential job functions of communicating with others, because she's -- which is the issue that the employer raised in addition to cost -- because she, um, was still doing the nursing job.  In other words, and this is an interesting way to think about it, the interpreter wouldn't have known what to do with that information, right?  Compared to the example I gave with the security guard, if you hired somebody to check if the picture on the ID was the same as the face of the person holding it, you would think that the person, any person you hired would be able to do that, they would be doing the whole of the job, they would be doing the task.  Here, the interpreter has no nursing training, has no medical expertise, would not know what to do, presumably, with any of this information, would not know what to communicate to other medical personnel, to the patients, to their families.  The nurse is doing all that. She's providing the content, she's performing the function.  The interpreter is just providing the communication.  So, you know, a difference, a severe difference in terms of the two types of jobs and the two outcomes.  Linda, did you want to add something on this?  I know you get a lot of questions about interpreters. 
>> I get a lot of questions about it, and we try to always look at it as, um, exactly like you just said, is the interpreter the conduit for communication or is the interpreter making any decisions or coming up with independent information, and I think that really helps employers sort out when an interpreter might be appropriate or when it might be performing essential functions, but, yeah, we get that question a lot.  Making that line there can be tricky sometimes. 
>> Right.  So, you're really trying to figure out, you know, is this a situation where the interpreter could act independently?  Here, obviously, the fact that the interpreter could not act independently showed that providing the interpreter would not be hiring someone else to perform the job.  Um, another thing I wanted to mention about this case is on the last slide of the summary, and that's that when the case was litigated and they had these various expert witnesses testify about whether this accommodation would have been feasible, all three of the hospital's expert witnesses, the court said, lacked experience with deaf healthcare professionals or deafness in general.  So the court ruled they could not reliably testify about how a deaf prospective nurse employee, how this nurse applicant, would have worked with an interpreter to monitor and respond to alarms, or whether she could have safely monitored in response to alarms using an interpreter.  
So, in other words, the hospital was sort of without credible witnesses to testify about whether she was qualified for the job with this accommodation of a sign language interpreter.  And I know, um, most of us on the call, we're not dealing with these cases in the context of litigation normally, but we are often dealing with them in a situation where there is a so‑called battle of the doctors.  This is on the next slide.  A situation where, on the one hand, as a person handling a reasonable accommodation request, you've got the opinion of the treating physician, or another doctor, that the individual is able to do the job, qualified to perform those essential functions with an accommodation, and on the other hand, you might have an opinion of the company doctor or a contract physician who's done a post‑offer medical exam, or other specialist who you've consulted, who has said the individual is not qualified.  And it doesn't always breakdown that way, but there is, sometimes, in real time on accommodation requests, a situation where you're getting different opinions from different doctors.  So I thought it would be useful to look at, on this next slide, 24, some of the key facts that are considered often when there is conflicting evidence from medical professionals, and this would be true in the litigation, and I think therefore equally appropriate for you to consider in real time:  
The area of expertise of each medical professional. The kind of information each medical professional has about the individual. Sometimes, you've got, one doctor has examined the individual in‑person, reviewed their medical history and medical records, the other has not done either of those things.  Next, the kind of information each medical professional has about the job's essential functions and the work environment.  Remember, the opinion is really not worth that much if all you've done is send the individual off to a doctor for an assessment of their limitations without telling them [the doctor] about specifically what the job entails in terms of the essential tasks and anything relevant about the nature of the work environment.  Um, and that would be both in terms of the employer's doctor from whom it's getting an opinion or an examination for fitness for duty or a post‑offer exam, and in terms of the treating physician, did you provide them with this information?  
Um, next, whether a particular opinion is based on speculation or on current objectively verifiable information about the risks associated with a particular condition.  Um, so in other words, if the doctor is clearly engaging in the stereotypes or assumptions about people with a particular medical condition can't do a particular job, the employer is not going to be able to rely on that opinion.  In litigation, a court is going to say, you know, you can't use that opinion of the doctor to assert that the individual is not qualified, the doctor was doing the very thing that you, the employer, are not permitted to, making an assumption that anyone with a hearing impairment cannot perform a particular type of work.  Instead, it's supposed to be based on, um, current best available objective information about the particular individual, the risks associated with the particular condition, what this person can and cannot do, this individual, right?  Not about the condition overall.  Finally, whether the medical opinion is contradicted by information known to or observed by the employer.  That's certainly relevant.  Sometimes, you have current employees who have presented the accommodation request, or there's, so, there was an opportunity for the employer to have its own observations about what this person can and can't do while the person's been in the job, or it's possible that when an applicant has either attended an interview, done a job demonstration during the application process, um, that the employer has observed information that's relevant that contradicts one of the medical assessments.  So that is, these are all facts that you can and should consider.  
Um, we're going to turn now to slide 25.  I just want to mention these two resources that I think are very helpful as references, to read more about everything we've covered today.  Use these two particular EEOC resources as a reference guide, the Questions and Answers on Promoting Employment of Individuals with Disabilities in the Federal Workforce.  The first half of that document is about affirmative employment, affirmative hiring of people with disabilities, Schedule A and such, but the second half is all about, really, the most frequently asked questions we get at EEOC in the federal sector about reasonable accommodation, including sections on particular kinds of accommodations relating to hearing impairments, relating to reassignment and some other issues of particular interest.  And then the other publication is the Enforcement Guidance on Reasonable Accommodation and Undue Hardship Under the ADA, and that will be very useful to you to have as a reference.  It walks you through every stage in the life of a reasonable accommodation request, from how to recognize a request, what you can do in terms of getting supporting medical and other information, and what the parameters are for what you do and don't have to do as a reasonable accommodation, how to assess undue hardship, and a lot of other issues, so I would commend that to your attention. 
From slide 26 on through the end of the power point, we have some review of a very current development that I wanted to make sure everyone on the call was aware of.  And that is, um, the EEOC's proposed regulations under Section 501 of the Rehabilitation Act.  EEOC has proposed changes to the affirmative action obligations of federal government agency employers related to people with disabilities.  And, um, some of these requirements are in the category of the types of things many federal agencies might be familiar with or are already striving to do, but these would actually be federal regulations implementing Section 501 of the Rehabilitation Act and specifically addressing affirmative action and what agencies should do.  The proposal is open right now for public comment through April 25th.  You can view the entire proposal and submit comments by just clicking on the comment button at this link that I've provided here on slide 26 to where this is located.  Um, so just do that, take a look, and see if you might be interested in commenting.  We're very interested in feedback, and any member of the public, any employer, employee or interested others can comment.  
The proposal includes specific actions that federal agencies would be required to take to comply with their obligations to engage in affirmative action.  There is already that obligation under Section 501 and in the regulations.  This amendment would flesh out what is required.  Um, first, that agency affirmative action plans would, under this proposal, be required to designate sufficient staff to process reasonable accommodation requests related to the application and hiring process, to process applications for appointments using hiring authorities, like Schedule A.  You know that, often, even for current employees, this is done as a collateral duty in a lot of agencies, and for applicants, there just is nobody.  There may be language about, in some vacancy announcements or somewhere buried on the website about contacting HR if you need a reasonable accommodation, but this would require sufficient staff to specifically address and process those accommodation requests that come up related to the application and hiring process.  The goal here is affirmative action, to hire and promote more individuals with disabilities.  
Next, the proposal would adopt the goal of achieving a 12 percent representation rate in the agency's workforce for individuals with disabilities, and a 2 percent representation rate for individuals with targeted or severe disabilities, and those are, targeted disabilities are those ones that are listed on the federal disability self‑identification form, the Form 256 that you might be aware of if you're in the federal government.  And this requirement or goal of achieving 12 percent individuals with disabilities and 2 percent individuals with targeted or severe disabilities in each agency would apply both at the GS‑11 level and above, including SES, and at the GS‑10 level and below.  So it would not just be a goal relating to who is in your workforce overall, but also tied to or taking an effective look at where those individuals are placed in the GS structure.  Um, next, and this is continuing on the next slide, Linda, um, the proposal would make, require agencies to make their written reasonable accommodation procedures available to job applicants and employees, addressing certain required topics.  A lot of agencies do this in varying forms under their obligations under Executive Order 13164, but you can take a look at what the proposal would require on this to ensure that employees who are authorized to grant or deny accommodations are aware that all available resources should be considered when determining undue hardship, and that these employees know how to access those resources.
Wow, that was really something that we saw feature importantly in some of the cases that we looked at today, how easy it might be to make that mistake of thinking that if an employer has allocated a certain amount for reasonable accommodations, has a line item in their budget for that, it might be the relevant reference point for undue hardship, or that the resources within the division or department might be all that's relevant.  But indeed, as we saw, it's the resources of the agency overall, the employer overall, and knowing about all those available resources.  Um, next, continuing on the next slide, and this is, again, as a matter of affirmative action, not as reasonable accommodation, um, the proposal would require that the agency provide personal assistance services, such as assistance with eating, drinking, using the restroom, putting on or taking off outerwear, to employees who might need that assistance because of a disability, unless doing so would pose an undue hardship.  So, that is, um, a part of this affirmative action proposal, to promote the hiring of individuals with targeted disabilities. 
 Um, the next provision, next slide, is to, would require agencies to provide information to their employees about how to file complaints about facility accessibility under the Architectural Barriers Act and accessibility of electronic information technology under Section 508 that we talked about today, um, as well as requiring agencies to assist, if an employee needs it, with filing a complaint with a different agency, if it turns out there's a different agency that's responsible for the accessibility problem.  And that can often happen in the federal government, where you've got sort of this patchwork of responsibility.
And then, finally, also, it would be required that agencies include disability, if they haven't already, in their anti‑harassment policy.  And to require agencies to take specific steps to ensure that current employees have sufficient opportunities for advancement, and that might be, for example, training for employees with disabilities and the creation or maintenance, the creation, or maintenance if you already have it, of mentoring programs.  
So, take a look at the proposal.  We welcome your feedback.  We'd be very interested to hear what you have to say.  
Finally, on the last slide, I've got my contact information.  You should feel free to reach out to EEOC if you have accommodation questions.  I can't bind the Commission in a particular case, of course, but more than happy to direct you to relevant discussion of the issue you're dealing with in our guidance and other publications and to talk through whatever I can offer about how other employers have handled the same situation. And with that, Linda, I think we have about 10 minutes left, I'll turn it over to you, if there are any questions. 
>> Great.  We do have some questions.  Um, let's start with this one related to your case about interpreters.  This question is what if a deaf employee requests a full‑time interpreter when they do not have a job where they are constantly interacting with the public or having meetings all day?  Let's say they want the interpreter so they can have impromptu meetings without having to make a request for an interpreter, or they want to be able to walk over and talk to coworkers at any time. 
>> I don't know of any cases on that.  However, um, a lot of agencies have, um, not provided a full‑time interpreter in that situation, but rather looks at what is the interpreter needed for, are there other means of accommodation we can provide for the, like, what you're talking about, the pick‑up conversations with coworkers, a lot of agencies have acquired these hand‑held devices -- I think you can probably describe those better than me, Linda -- it sort of looks like two small laptops that are connected back to back, which can be used for a lot of these un‑scheduled conversations, or other means.  You know, a very popular thing, also, is, obviously, the video remote interpreting service, that a lot of agencies, they get all the camera and other setup for for free under the CAP program through DOD that all agencies have a contract with, and then, you know, you don't have an interpreter on‑hand, but if there is, for some reason, an un‑scheduled meeting, um, that you couldn't arrange an interpreter for, you can dial‑up the interpreter through this, who's appearing on video, on the computer screen and the camera hook‑up and audio hook‑up allows for them to interpret two‑way for the individual.  You know, the interpreter might be in Oklahoma, and your meeting is taking place in Washington, but the technology allows them to participate and provide the interpretation services.  Do you want to talk about those kind of devices I was mentioning, the hand‑held?  
>> Yeah, and that's a great example.  There are several devices that allow people to type back and forth without having to run to their computers.  They're portable, the person who takes them with them just has to be able to type.  What we're hearing a lot of, a lot of employers have rules against using instant messaging or chatting or using your cell phone, texting.  What they do sometimes when they have an employee who's deaf is they relax those rules at certain times so that everybody can communicate using those devices, and honestly, a lot of employees without disabilities prefer to communicate that way anyway, so we're hearing a lot more about that kind of thing too.  Lots of different options for communication other than actually going and speaking to somebody in their cubicle, so we can definitely provide you a lot of different options for that.  
>> Great.  Other questions?  
>> Yes.  Um, I think this person's asking about what to do about this right now.  You mentioned that if the proposed regulations pass, there's going to be probably something in there about personal assistance services, so the question here is can you speak to personal assistance services issues?  For example, I have a new employee who needs help with eating lunch and helping with personal care.  How should this be handled?  So, right now, before they're required to do this, how should this be handled?  
>> So, that's something the, under Section 501, um, accommodation provisions, that the agency is not required to do but could do, could choose to do.  Um, the way it's currently handled by a number of agencies from an accommodation perspective is that they know it's not something legally they have to provide as an accommodation, but they may provide it.  They may choose it.  In other words, going above and beyond what the accommodation provisions would require, or they may choose to do part of it and have the employee provide their own personal assistance at the employee's own cost, who comes into the workplace, you know, or could be a spouse, could be a hired aide who comes in at certain times of the day to assist with this.  So, um, some employers choose to, even though it's not required, do that as an accommodation for somebody with a disability that needs it, and, obviously, it comes up with respect to severe disabilities, and some, instead, the employee provides it themselves at their own cost.  This new provision would not change the rule with respect to accommodation, but for federal agencies would expand the affirmative action requirement to encompass this, to promote the hiring of people with severe disabilities.  Let me just add, as I'm sure you saw in the summary, and you'll see it when you look at the proposal, the proposal is to have that as a requirement of affirmative action, but to have an undue hardship limit on it.  
>> Great.  Um, this is an interesting question.  Is there a specific percentage that is appropriate to budget for your overall reasonable accommodation, or is there a specific percentage that is considered unreasonable?  Because you mentioned that it's the overall resources of an agency, so is there an amount?  
>> Well, I'm really glad you asked that question.  I think the answer is no, but the answer is what is important is not whether you have a line item at all or how much, if you do have one, what it is, but rather what's critical is that the people handling reasonable accommodation requests and the supervisors and managers know that this is the standard -- the resources of the agency overall -- so that if they are faced with a reasonable accommodation that they believe they otherwise need to provide and cost is the issue, that whoever is handling, processing that accommodation request, whether it's the disability program manager or reasonable accommodation coordinator or the manager or supervisor themselves, they know that they need to kick it up the chain of command to whoever is going to know about where those resources are.  So, it's not about allocating a certain amount of money, it's about -- although that can be a best practice to have a line item and have a reasonable accommodation fund that a lot of employers choose to do it that way -- but more important is that everybody knows who's deciding these requests that they should not say no, they should not deny an accommodation based on cost before they've kicked it up the chain of command to whoever will be able to assess the resource situation and to access the resources needed from whatever pot it might be to meet the agency's obligations.  That's the most important thing.  
>> Great.  One more quick question, then we'll wrap it up here.  Um, in the proposed regulations, will the number of staff responsible for reasonable accommodations be addressed, possibly based on the size of an agency?  
>> I don't know the answer to that, but if whoever asked that wants to give me a call or e‑mail me, I can put you in touch with other EEOC staff members who may be able to answer. 
>> One more quick one.  You may want to default to the proposed regulations on this too.  Any cost estimates related to the new regulations?  I think those are outlined in the ‑‑ 
>> If you look at the proposal, you'll see the preliminary regulatory impact assessment, and people can comment on that discussion by EEOC of what they think their assessment of the costs and benefits projected is, as well as commenting on the substance of the proposal too.  And then when the final regulation is issued, there will be a final regulatory impact assessment talking about the costs and benefits, of all sorts, of the regulation from the Commission's perspective.  And that's something, as with the proposed regulation, that gets reviewed by all the agencies who have an opportunity to comment, as well as approved by the Office of Management and Budget in the White House before it's published.  So, you should look at the proposal, see what it has to say about that, and if you have feedback, we welcome it.  
>> Great, and as always, Jeanne, thank you for a really great presentation.  We really appreciate it. 
>> You're welcome, Linda.  Thanks again. 
>> Thank you, everybody else, for attending, and to Alternative Communication Services for our net captioning.  We hope the program was useful.  I think it was very useful, and it will be archived and available on our website in the near future.  If you need additional information about anything we talked about, you can let us know, and if you want to discuss an accommodation, please feel free to contact us at JAN anytime.  Finally, as mentioned earlier, an evaluation form will automatically pop up in your window in another screen as soon as we're finished.  We really appreciate that feedback, so we hope you'll take a minute to complete that form.  Again, thanks for attending. 
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