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	>> LINDA BATISTE:  Hello, everyone, and welcome to the Job Accommodation Network's annual Federal Employer Winter Webcast Series.  Today's program is called "Successfully Accommodating Individuals with Disabilities in the Federal Workforce"  My name is Linda Batiste and I'm going to be co-presenting today's program with Beth Loy.
	>> BETH LOY:  Hello  
	>> LINDA BATISTE:  Beth and I are principal consultants with the Job Accommodation Network, which some of you may know.  We do a lot of these webcasts.  But before we start our presentation, we want to go over just a few housekeeping items.  
	First, if any of you experience technical difficulties during the webcast, please give us a call at 1-800-526-7234 for voice, hit button 5 when the automated system picks up or for TTY call 877-781-9403  Second, toward the end of the presentation we'll have a question and answer period.  But you can send in your questions at any time during the webcast either to our email account which is question@askJAN.org or you can use our question and answer pod located at the bottom of your screen.  
	On the -- also on the bottom of your screen you'll notice a file sharepod where you can get today's slides if needed.  And finally I want to remind you that at the end of the webcast, an evaluation form will automatically pop up on your screen in another window.  We really appreciate your feedback so please stay logged onto fill out that evaluation form
	>> BETH LOY:  Linda that will pop up as long as people don't have their popups blocked if you do have your popups blocked and don't get it, you'll get that information in a follow-up email.
	>> LINDA BATISTE:  Great.  All right  Well, now let's talk about accommodating employees with disabilities and how JAN can help you fulfill your obligations to provide reasonable accommodations under Section 501 of the Rehabilitation Act.  
	>> BETH LOY:  Sounds complicated.
	>> LINDA BATISTE:  We're going to make it easy hopefully.
	>> BETH LOY:  Great.  I hope so.  
	>> LINDA BATISTE:  Well, let me start by saying that what we're talking about today is the minimum requirements that Federal agencies must follow because I'm sure a lot of you listening today are aware, Federal agencies have other requirements under other laws, executive orders, management directives, and even internal policies.  Sometimes these required more than Section 501 requires.  Also if Federal employers want to voluntarily do more than is required, that's fine, too, the law doesn't prevent employers from doing more.  It just sets a baseline for what must be done so what we're talking about today is the minimum you must do under Section 501.  
	The next thing I want to cover is just a broad overview of some of the things employers don't have to do under Section 501 and throughout the presentation we'll look at some more specific examples.  Again, keeping in mind that employers are allowed to do these things but they are not just required to do them.  Employers do not have to remove essential job functions so if an employee cannot do an essential function of her job and there are no accommodations that would enable her to do the functions that employee is not qualified for the job because the employer doesn't have to remove the essential functions, however, the employer would then need to consider reassigning the employee to a job that she can do.  Which leads to the next thing employers do not have to do.  When reassigning an employee as an accommodation, employers do not have to create new jobs or bump other employees from their jobs.  The requirement is that you look for vacant jobs that an employee is qualified to perform.  Employers also do not have to lower productivity standards.  But they do have to consider providing accommodations that would enable an employee to meet the standards.  For example, if all social workers have to carry caseloads of 25 clients you don't have to reduce this requirement for an employee who is having trouble keeping up with the 25 clients because of her MS and fatigue but you would have to look at whether there are accommodations that would enable the social worker with MS to keep up with the 25 clients.  Employers also don't have to provide personal need items that are needed on and off the job and that includes things like hearing aids, wheelchairs, prosthetics and medications. 
And finally, employers do not have to provide any accommodation that poses an undue hardship on the employer.  
	That's a summary of what employers don't have to do under Section 501 now let's look at the types of accommodations that are required.  First up, employers must consider purchasing or modifying work related equipment or products.  This accommodation is pretty clear-cut for most of the employers who contact us but sometimes it's hard to keep up with all of those products that are available  And this is a big area where we can help.  We have extensive knowledge and information about modifying equipment that you might already have as well as information about where to purchase new products.  So let's look at one of my favorite examples of a case we had.  
	Here we had a child therapist who wanted to continue working while undergoing treatment of cancer.  Because of her treatment she had a suppressed immune system and her doctor recommended she wear a mask while working she found a mask that didn't interfere with her speech which is obviously pretty important for a therapist but found out that the mask scared some of the young children she worked with so it looked like she was going to have to take leave afterall until finished with her treatment.  Her employer decided to call us for ideas because the employer really wanted the person to be able to work, too, and we found some really cool masks with cartoons on them.  These worked great and we found out later that the kids actually thought the therapist was wearing the mask specifically for them and they found them to be a really good part of the therapy and the really good thing is the masks only cost $30 for the whole package so this was a successful and inexpensive accommodation so if you need ideas about products or equipment you can contact us any time about that  We really like to research equipment related accommodations.
	>> BETH LOY:  Customers a successful case, really an interesting one, too.
	>> LINDA BATISTE:  Yeah, and just very easy to make happen.  And it's funny because you think this would be something you would come up with very easily but when you're on the job and in that situation, I think sometimes you just don't think about some options that maybe we could come up with pretty quickly.
	>> BETH LOY:  Think about the repercussions of her not performing the job it's not just the effect it has on her or the employer.  This is someone who works with children and the children have become accustomed to her and the children trust her.  There's a reason they are paired together and that they have been successful in therapy and that's the repercussions on the children that would be huge.
	>> LINDA BATISTE:  Yeah, absolutely.  Again, one of our favorite ones.  
	So now let's take a look at request for an equipment that an employer might not have to provide.  
	In this situation we have an office worker with sleep apnea who requested to be able to take naps in her office during her breaks the employer said okay you can shut your door, take a nap and won't disturb any co-workers however after the employer said it was okay to take the nap in their office the employee pushed it further and asked the employer to buy a La-Z-Boy recliner for the office nap the employer denied the request for the recliner.  And the reason the recliner is probably going to be classified as a personal need item as you may recall I said earlier employers are not responsible for purchasing personal need items as an accommodation the employer might have to consider the employee to bring in other furniture to take an effective nap and let her leave it in the office but the employer doesn't have to actually purchase it of course the exception is when the employer provides this type of furniture for all employees in general then it might become a requirement for the employer.  We get lots of questions related to personal need items in my opinion it's not always clear where to draw the line.  So if you have a situation you want to ask with us we can -- discuss with us we can try to help you figure out whether something will be work related or personal need items now I'll turn it over to Beth to talk about the next type of reasonable accommodation.
	>> BETH LOY:  In the next type we're going to talk about is making workplaces accessible  Employers need to make sure that employees are able to get in and out of the workplace and use common areas that we all use like restrooms, break rooms and sometimes exercise rooms.  And one accommodation you might not think of is classified as making a work site accessible is related to people with chemical and fragrance sensitivities as well as individuals with allergies and we're getting a lot of questions about accommodations in this area so we thought we would share an example with you.  Here we have an office worker who works for a construction company and this individual was sensitive to fragrances and she asked her employer to implement a fragrance free policy to ask co-workers to voluntarily refrain from wearing fragrances and the employer wanted to look for other options.  The employer found a filtering mask and suggested the employee wear it and the employee didn't want to wear a mask so the employer contacted JAN to discuss different options.  So after discussing various options the employee ended up being accommodated with a private office with its own ventilation outside of the general office traffic and the employer purchased fragrance free cleaning solutions for the workplace to use in the employee's work area.  And the cost was about $200 for this accommodation.  And this is really a good time to mention that under Section 501, employers do get to choose among effective accommodation options.  So in this example the employer could have insisted on the mask.  Now, man, I don't think it's a very good idea.  Especially when it's an individual who has to put something on his or her person as an accommodation. 

	We really think it's a good idea to consider the employee's preference, especially when you're talking about something like wearing a mask.  
	And just so you know this rule about employers getting to choose accommodations doesn't apply to requiring employers to make employees take medication or get surgery or take any other kind of medical treatment.  
	So employees do get to choose what medical treatment they will take and use.  
	We just make sure we don't want to get those things confused.
	>> LINDA BATISTE:  Yeah that's a really important point, if it's a medical device, you don't want to be picking that as your option.  The mask some people say well maybe that's a medical device but when you just buy one off the shelf and it's not recommended by the doctor and you're just filtering something in the work environment, I think you could say it leans toward not being a -- personal medical device.  But yeah, close call like you said, Beth.
	>> BETH LOY:  So let's look at a related situation and an accommodation that an employer does not -- well, probably does not have to make.  In this situation we have an Administrative Assistant working for a Federal agency.  So this assistant was severely allergic to cigarette smoke and she asked her employer to ban all employees from smoking on and off the job.  She said even lingering smoke in co-workers clothing would affect her during the day.  And she could not do her job from home.  And she couldn't do her job was interacting face-to-face with the co-workers so what ended up happening was this -- was she asked for this accommodation and the employer denied the employee's request.  Which would probably not surprise us.  Now the employer was probably justified in denying this request.  The general rule is that it's not reasonable to ask employers to provide accommodations that significantly impact co-workers or the public.  Here the employee wanted the employer to address co-workers offduty conduct.  There are probably many reasons why an employer can't take on this type of accommodation but one of the major reasons how in the world would an employer go about enforcing such a policy as no smoking on and off the job are the employers supposed to follow employees home?  I mean just policing such a ban would be virtually impossible for employers.  
	Now, banning chemicals and fragrances and other things from the workplace is an evolving area and we'll see much more in this area of law.  And it's really one that I think will continue to get questions -- that we'll continue to get questions about.  So if you encounter this type of situation, feel free to contact us to discuss different options and Linda let's go back to you to discuss another type of reasonable accommodation.
	>> LINDA BATISTE:  All right well the next type of accommodation required by Section 501 is job restructuring.  Job restructuring can be needed when an employee is having problems performing one or multiple functions of the job.  And requests that the employer remove the function as an accommodation.  
	Remember I said under Section 501 job restructuring is only something that an employer has to consider if the problematic work function is a marginal function, not an essential function of the job.  But one really important thing that you have to do to sort out what functions are essential and what functions are marginal is make sure your job descriptions are up to date and accurate.  
	We have a publication on job descriptions in case you need more information on this issue.  But if you're going to have job descriptions, they really need to be accurate.  And I think especially for Federal agencies, those can be really, really useful when you're looking at job restructuring.
	>> BETH LOY:  And I think it's important to note here Linda that we know it takes a lot of time to keep these up to date because you and I have done them.
	>> LINDA BATISTE:  It's a challenge.
	>> BETH LOY:  It's not easy.  
	>> LINDA BATISTE:  The other thing about job restructuring in addition to considering removing marginal functions job restructure can also mean changing how or when a function is performed and that's the type of example I want to provide for you now.  In this example we have an employee with autism who works in the communication and outreach department of a Federal agency.  She's very knowledgeable in her field.  She knows a lot about her subject area.  But she has difficulty participating in work activities when working face-to-face with her team.  After the employer talks with her about her performance problems related to teamwork the employee discloses her autism makes it hard for her to interact with people and asks that she be able to work by herself the employer feels teamwork is a necessary part of the job the employer doesn't want the employee to work by herself so the employer called us with some options for resolving this situation.  
	After talking with us about other modes of communication, the employee was allowed to communicate with her team electronically.  That allowed her the social distance that she needed to be comfortable.  Yet also enabled her to provide the team with information needed to move forward with outreach campaigns.  This is another area where we can be real helpful.  Sometimes it's hard for employers to think about doing things in a different way other than the way you have always done them.  We made this suggestion to this employer just to test out electronic communication and see if it worked.  It's always fine to test an accommodation.  And sometimes that's the easiest way to see if it's going to work.  We're aware of a lot of different ways to do things so we can help you just brainstorm on possible ways to do job tasks in a different way.  
	Now let's look at an example of job restructuring that an employer may not have to do  
	In this situation we have a nurse Case Manager with obesity who was having trouble walking and standing while supervising student nurses who were making rounds in the hospital where he worked.  He asked the employer to excuse him from making the rounds with the students indicating he thought this duty wasn't an essential function of his job.  The employer denied the request.  And we hear this a lot where the employee will have one opinion and the employer will have another.  
	In some situations, it could be a marginal function to follow students on rounds  But in this location, in this particular hospital, there weren't a lot of case managers.  And the employer felt that the duty was an essential function of the employee's job.  All case managers were to supervise their own students on the rounds and if the employee with obesity were excused from this job function another employee would have to leave his own job duties to supervise the other person's students as you can probably see from this example whether a job function is essential or marginal really depends on the situation.  It's not about the name of the function or the name of the job.  Each employer should determine what's an essential function on a case-by-case basis and then if challenged, be able to show why something was determined to be essential.  
	If you have any questions about whether a job function is essential, we can't tell you for sure but we can provide information to help you make that determination and talk it through with you.  And now back to you, Beth, to talk about the next type of accommodation  
	>> BETH LOY:  Well, another basic accommodation has to do with modifying schedules or allowing leave time.  This is a pretty common request and I can tell you we get a lot of questions about how much leave employers have to provide.  I can also tell you there's not a -- well it's different depending on the situation.  It's not a definite timeframe under Section 501 it's a case-by-case determination we can help employers with this type of accommodation by discussing different options and undue hardship issues.  Sometimes we can suggest alternatives to leave.  We can also provide information on related laws such as workers' compensation and the Family Medical Leave Act.  
	Now, regarding modified scheduling here is a typical example.  This is an employee who works in a call center.  Has a gastrointestinal disorder and this person has to take frequent bathroom breaks.  Productivity is measured by the number of calls taken so he's asked his employer to allow him to take all the breaks he needs and exempt him from meeting productivity standards.  Remember we said earlier employers don't have to lower productivity standards as an accommodation so this employer denies this request.  But the employer also wants to accommodate the individual so the employer contacted JAN to see if there might be other options.  
	Now, we were able to give the employer some ideas that the employer was able to use.  The employer continued to require the employee to meet productivity standards.  So that's the first thing I want to say.  Those were not lowered.  
	But the employer did move the individual closer to the restroom and allowed them to have flexible breaks and to make up the time for any breaks taken beyond what all other employees are entitled to.  So with these accommodations and a little bit of flexibility, the employee was able to meet that production standard.  
	Now, really Linda and I included this example because it illustrates a typical accommodation related to scheduling but it also demonstrates important requirements in Section 501.  Now just because the employer can't provide the accommodation the employee requests it doesn't mean that it is the employer's obligation.  Like the employer in this example, employers should enter into what we call the Interactive Process, work with the employee, document that you have worked with outside resources such as JAN to come up with other accommodation options.  Otherwise, the employer may be guilty of failing to provide an accommodation under Section 501.  Use those resources and make sure that you document and make sure you communicate with your employee.  
	Now let's look at an example of a request for a modified schedule an employer might not have to provide like the cancer example earlier with the mask this is one of my favorites.
	>> LINDA BATISTE:  I like this one for opposite reasons
	>> BETH LOY:  You and I have been here a long time.  And some of these cases, you will remember.  For years to come  
	Now, this is a situation -- now remember I'm from West Virginia.  So I'm from a very rural area and in our area we like certain sports such as Nascar
	>> LINDA BATISTE:  Is this one of your family members who called in?  
	>> BETH LOY:  Who knows.  This is an individual who was a production worker.  And he worked at a manufacturing plant and he had an anxiety disorder.  This is exacerbated by stress.  
	Okay.  Right there, that's not unusual.  We get questions related to this type of situation several times a day.  So this type of work situation isn't something that we're not familiar with.  
	Now, for this person, watching Nascar relaxed him.  So he asked his employer to adjust the schedule during Nascar season and not require him to work weekends.  
	Now, I did read that Nascar season is just now starting.  But you know, it's hard to know how long Nascar season is because it seems like it lasts all yearlong he's asked to not be able to work weekends so he can watch racing and the employer came back and asked for medical documentation related to this request and all the doctor would say was the employee needed to reduce his stress his employer responded by denying the request.  
	Now, the reason this employer is probably justified in denying the request is because the employee's doctor wasn't willing to support the employee's request as being medically needed.  And we just got a question in, Linda, somebody asked, did you see an employee have to provide -- does an employee have to provide medical documentation and does an employer have to require it?  Well an employer doesn't have to require it but if an employer does require it which an employer can do then it's up to the employee to provide supporting documentation.  
	So employers can request medical documentation when an employee requests an accommodation.  And in this case the doctor wouldn't say, hey, watching Nascar is necessary.  
	So another point in this situation shows us it's better if employers don't just determine that an accommodation request isn't valid  Go ahead and ask for medical documentation.  Start the process.  When it's not obvious, get that documentation.  That way the employer has the documentation to point to so if there's ever a complaint filed or questions asked later down the line you have that documentation and in our experience employers don't always know what might help an employee overcome disability related limitation so don't make those assumptions just like in this case, don't make that assumption that isn't the best way to go.  Go ahead and get the documentation  And then you'll have it on file.  
	>> LINDA BATISTE:  That's an excellent point.  That comes up a lot when employees aren't -- employers aren't really sure about a situation they just want to deny it because they have never heard of it and you're absolutely right that's not a good approach because it could be valid
	>> BETH LOY:  Linda let's go back to you for the next type of reasonable accommodations.
	>> LINDA BATISTE:  Another type of accommodation we can help with is modifying a workplace policy.  And aside from the section that Beth covered on leave and scheduling, I think this area is one of the trickier ones because employers are free to have policies  You can have any policies you want.  The problem that comes in is there are some policies that you may have to modify for an employee with a disability.  And then there's other policies that you never have to consider modifying  
	So it's kind of hard sometimes to sort these out.  But some examples of policies that might have to be modified would include things like your dress code, rules about eating at your desk.  Attendance and leave policies, things like that.  
	Policies that you don't have to consider modifying include prohibiting workplace violence, threats of violence, stealing, destruction of property, use of drug and -- illegal drugs I should say and alcohol at work.  Respecting co-workers and customers, observing safety rules, and even sending inappropriate or offensive emails.  These are things that you don't have to modify no matter if the person violating the rule has a disability or not.  
	We can provide information to help determine what policies you have to consider modifying and what policies you can enforce outright and even how to develop non-discriminatory policies if you need any help in that area but right now let me give you a common example of modifying a policy.  
	Here we have an employee with high blood pressure who had difficulty dealing with stress in the workplace.  He decided to train his own service dog to alert him when he was reacting to stress and help calm him down.  
	After the dog was trained, the employee asked his employer if he could bring the dog to work with him.  The employer was worried about how the dog would behave in the workplace without professional training the employer called us to discuss the situation.  
	We suggested that the employer allow the employee to bring in the dog to demonstrate the dog's behavior rather than just denying the dog outright.  And we heard back from the employer that after seeing the dog was well behaved and under the employee's control that the employer decided to modify its no animal policy and then allow the dog in the workplace.  We picked this example because we get so many questions about service animals in the workplace it's not just your traditional service animal we get question about emotional support animals, animals that alert people to high blood sugars or seizures service animals to help people address the PTSD triggers just to name a few.  In a lot of these cases the employee cannot provide what we call traditional medical documentation from a health care professional because that health care professional may not have even been involved in that person getting or training the animal, may not even know the person is using a service animal so we often suggest a demonstration or a trial period.  I think the issue of service animals in workplace accommodations is definitely another area that's developing in the law.  So if you get any questions about service animals you're not sure what to do, feel free to give us a call and we'll tell you what we know about it.
	>> BETH LOY:  We just had that article that we sent out on Twitter related to kangaroos  
	>> LINDA BATISTE:  That's right.
	>> BETH LOY:  I have to admit that was such an interesting article it was Service Members.
	>> LINDA BATISTE:  It was a really cute kangaroo I don't know how you could keep one very long when they get so big.  But --
	>> BETH LOY:  It was really interesting article and it talked about the services that a kangaroo can provide I'm not really familiar with kangaroos but you can see it is an area that's developing and that project was obviously successful.
	>> LINDA BATISTE:  Yeah I think it's going to be a very interesting area we're going to talk more about service animals later on in the presentation because we like to talk about them so much but now I want to share a situation in which an employer may not have to modify a workplace policy.  
	In this situation a Project Manager for a Government agency sustained a traumatic brain injury that interfered with his regulation of emotions and behavior when he got stressed out  He was fine most of the time but when he felt stressed then he would act out.  One of his job duties was running team meetings.  In some meetings, the employee was unable to control his facial expressions and comments to members of his team.  He asked his employer to excuse him from complying with conduct rules related to interacting with co-workers.  In this case the employer denied the request.  
	I would say the employer was probably justified in denying the request the general rule is uniformly applied conduct rules such as this one can be enforced for employees with disabilities.  As I mentioned, it's all types of things related to violence, threats of violence and the way you interact with your supervisors, your managers and co-workers, clients and customers.  And I think this example could certainly fall into the category of inappropriate behavior with co-workers  But I think it could also be looked at as interfering with the employee's ability to do his job.  Imagine if you're in a meeting and you're trying to participate when the person running the meeting is making faces at you when you say something or saying negative things to you.  I think that would be very difficult to perform that work duty.  So I think you could look at this in two different ways
	>> BETH LOY:  I think it's also important to note this might be temporary  
	>> LINDA BATISTE:  Right, that's a good point.  That's a good point.  And I think also there could be situations where this kind of conduct wouldn't matter.  If this person was working in a warehouse and didn't have any contact with customers, co-workers might see his facial expressions but they should be able to ignore him because they are not working directly with him.  And if it is a problem then maybe he would be able to work alone, depending on the job.  This was just a bad job match for that type of uncontrolled behavior.  
	Again, I think modifying policies and knowing which ones might have to be modified and which ones don't I think it can be a really tricky area give us a call any time you're dealing with this kind of accommodation and we'll walk you through what we know about it and now back to you Beth for the next type of accommodation.
	>> BETH LOY:  This one that I'm going to discuss is about providing services and this can include services such as readers and interpreters, job coaches, job assistants and in some cases personal attendants and let's start with readers and interpreters because they tend to come up most often in our calls  And readers are typically used for people with low vision.  Or no vision  And also individuals with learning disabilities.  Interpreters of course are used for people who communicate with sign language.  In this country it's American Sign Language or ASL as we know it.  
	Now, JAN can help with this type of accommodation by discussing where to find readers and interpreters when employers have an obligation to provide them and when alternative methods of communication might be more appropriate.  
	So let's look at a typical example here.  
	This is a Federal agency who held periodic meetings to update employees about agency policies and safety issues.  I'm sure those meetings were very exciting.
(Chuckles)
	>> BETH LOY:  A note taker was in the meeting and provided minutes to all employees after the meeting.  A deaf employee had difficulty benefiting from the meetings and asked for an interpreter and the employer just flatout denied the request and stated that the note taker should be sufficient the employee disagreed and the employee filed a complaint.  
	Okay.  So, the complaint got the employer's attention, which oftentimes it does.  And the employer discussed the matter further with the employee and found that the note taker really didn't enable the employee to take part in the actual meeting.  The employee couldn't ask questions or make comments the employee had to get all of the information after the fact and the employer decided to contract for an interpreter service to provide interpreters for the meetings.  Now remember what we said earlier when we said employers get to choose what accommodations to implement.  But remember the accommodation must be effective.  And here the employer chose an accommodation that wasn't effective and didn't talk with the employee to discuss other options in this situation.  
	A key point here that Linda and I want to make is employers should always engage in the Interactive Process when an employee asks for an accommodation and again like we said before with the Nascar example, don't make assumptions.  
	And now let's look at an example of a service that employers might not have to provide.  
	In this situation we have an employee with multiple sclerosis, and this individual was having trouble transferring from her scooter to an office chair.  And the employer offered to provide a modified workstation so she could just work from her scooter but the employee preferred to sit in an office chair and again this isn't uncommon.  And the employee asked the employer to have a co-worker help her transfer from the scooter to the chair when needed.  The employer denied the request.  
	Now, we mentioned earlier that employers don't have to provide personal need items.  The same rule applies to personal services such as personally attendant care related to grooming, toileting, and assistance transferring from a personal mobility aid such as a scooter employers don't have to require or even allow co-workers to assist with transfers or provide personal assistant care in the workplace.  
	So employees are responsible for their own personal attendant care.  There is an exception to this rule that we're going to talk about in a few minutes.  We get lots of interesting questions related to providing personal services as reasonable accommodations.  So we'll be sharing several other examples toward the end of our programs.  Linda let's take us onto another type of accommodation.
	>> LINDA BATISTE:  I think this is very interesting accommodation, one of my favorites.  And one that I would say supervisors tend not to be too thrilled with.  And that's modifying supervisory methods.  
	For example, supervisors might have to adjust their methods to a way that works the best for a particular employee for example maybe you usually give them outloud or change them to putting them in writing or vice versa or even sending something by email.  Supervisors also may need to provide or arrange additional training or modified training materials from what they usually do.  adjusting the amount of supervision or structure is sometimes needed.  For example an employee who experiences limitations in concentration might request more detailed day-to-day guidance feedback or structure in order to perform his job.  As I said sometimes supervisors are very busy and don't like this kind of request but it needs to be considered.  Here is an example that I had recently of modifying supervisory methods.  
	An employee was turning in his paperwork late.  His supervisor mentioned it to him once and when he didn't make any improvement gave him a verbal warning that if it didn't improve he would be written up when the employee heard this he started screaming at his supervisor and throwing things after he calmed down some he disclosed he has Asperger's and had been very frustrated because can't remember details if told verbally and the supervisor rarely put things in writing like he needed.  As an accommodation the employer started providing written instructions and reminders about when paperwork was due.  Pretty simple fix there  You might be wondering about the fact that the employee screamed and threw things how that will affect the situation what we hear from employers sometimes they have a hard time separating that conduct violation with what was buried in the screaming here is how I suggest employers deal with this situation first you need to look at the -- policies with the conduct employees can't get in trouble with the conduct rule -- if the discipline is termination if that conduct was grounds for termination, then you can terminate the person, that's the end of the story.  
	But if the discipline is something less than termination, say you get a verbal warning or a written warning, then the employee needs to go ahead and meet out that discipline  You give them the discipline for the conduct.  And then process the accommodation request separately.  
	The fact that the employee asked for the accommodation during the commission of a conduct violation does not negate the accommodation request  
	And the employee's punishment should not include holding up or denying that accommodation.  
	So you need to separate out that disciplinary process and the accommodation.  Sometimes that's hard to do.  But it's very important that you do that  Next let's look at an accommodation request related to a supervisor -- something that an employer doesn't have to provide in this situation we have an attorney with bipolar disorder who was having trouble getting along with her new supervisor which was exacerbating her medical condition the supervisor wasn't really doing anything wrong just kind of one of those situations where they had a personality conflict.  The attorney asked to be reassigned to another supervisor her employer denied the request and this is a little tricky although employers must consider modifying supervisory methods an employer does not have to provide an employee with a new supervisor as a reasonable accommodation.  
	Now remember I said earlier, you can do more than is required so nothing prohibits you from going ahead and reassigning this person to a new supervisor.  But when you think about it, in some cases it's not going to be easy to move an employee around to a new supervisor.  And also who is to say the employee is going to get along with the next supervisor.  It might be better to look at other options so the employee can get along with the current supervisor.  And the bottom line is it's generally not considered a reasonable accommodation to assign a new supervisor.  
	>> BETH LOY:  If you're going to be a supervisor, effective, you're going to do things in different ways anyway.
	>> LINDA BATISTE:  Right.
	>> BETH LOY:  Some employees benefit more from being talked to about assignments.  Other employees benefit from having a checklist.  And as a supervisor, you just want to get the most -- as much as you can out of your employees.
	>> LINDA BATISTE:  I think also it's really important not to take this personally  
	>> BETH LOY:  Right
	>> LINDA BATISTE:  Beth and I do a lot of management activities here at JAN.  And we have encountered a situation where we've been asked to modify how we interact with employees with disabilities.  And sometimes at first you are kind of taken aback like it's personal.  But it's not personal.  It's just a specific limitation the employee has that you need to just change something you're doing.  So if you encounter this and you're a supervisor, try not to take it personally that's how we look at it.
	>> BETH LOY:  And I think the first couple of times this happens, you know, you get kind of caught offguard and you're not sure in your management abilities but I think over time as you get more experience, it becomes easier to make those modifications you just kind of end up doing it in a variety of different ways anyways.
	>> LINDA BATISTE:  Yeah sometimes you find a better way to do things.
	>> BETH LOY:  Right.
	>> LINDA BATISTE:  Next I want to briefly mention that reassignment is a reasonable accommodation under Section 501 I think I mentioned that earlier but it's generally considered the accommodation of last resort.  This means that you're expected to try to accommodate the employee in the current job unless you and the employee agree that reassignment is the most effective option and then you can skip right to reassignment but if that employee prefers to stay in his current job you have to try to accommodate that first before considering reassignment.  Sometimes it's not possible to accommodate in the current job and if that's the case then reassignment to another position might be the only reasonable accommodation available.  I think sometimes employers forget they need to consider this so we always try to bring this one up.  And remember I mentioned earlier, you're not required to create new jobs, you're not required to bump other employees when reassigning.  You only have to consider vacant positions for which the employee is qualified.  Again you're not prohibited from creating a new job sometimes employers carve things out for employees you can even bump other employees but I can tell you it's not a good idea in most cases to bump other employees unless you have a seniority system and you're following that.  But we have had heard of employers asking other people if they voluntarily want to change jobs I don't know if it's possible in the Federal sector sometimes employers we have talked to have done that and sometimes people are happy to change jobs so another way of possibly getting reassignment if you don't have a vacant position.
	>> BETH LOY:  The way I see it you look at accommodating the existing position, then if you can't accommodate the individual with the -- in the existing position you look for something equal.  As close as you can get if there's nothing there, then you can go to something lower.  Then if there's not anything there, the individual may no longer be qualified for a position
	>> LINDA BATISTE:  Exactly.
	>> BETH LOY:  That's the reality of it.  You don't want to get to that last step but that's the real world of the Rehabilitation Act.
	>> LINDA BATISTE:  Yeah, good point.  
	That's a great point.  
	>> BETH LOY:  That reassignment can be so confusing because you get wrapped up in it if you just think about it in those steps it just breaks the process into something down that's more tangible.
	>> LINDA BATISTE:  That's a good way to look at all accommodations, step by step.  All right, Beth, back to you.
	>> BETH LOY:  So the rest of the accommodation situations and solutions we want to share with you today fall under the category of Personal Assistant Services, PAS, in these situations it's sometimes tricky and can be confusing figuring out what's an employer's obligation and what is really on the employee to provide so we thought these might be of interest to you.  And the broad general rule if a personal assistant is needed to help an employee perform a work related function it's the employer that must consider providing it as a reasonable accommodation under the ADA.
	>> LINDA BATISTE:  Or Rehab Act.
	>> BETH LOY:  Both.  I know I get in the habit of saying the ADA.
	>> LINDA BATISTE:  You say it in your sleep.
	>> BETH LOY:  I do.
	>> LINDA BATISTE:  And honestly a lot of Federal employers that call us say ADA, too, for accommodation purposes they are exactly the same so if you're reading things related ADA requirements for reasonable accommodation, then you're right on target for the Rehab Act as well.
	>> BETH LOY:  And we had a question come in about that related to differences.  The major differences I see is undue hardship is a lot harder to show when you work for the Federal Government and affirmative action
	>> LINDA BATISTE:  And enforcement procedure for employees, which you may not need to worry about if you have to file a complaint.
	>> BETH LOY:  We hope it doesn't get to that point.  
	Okay.  So a personal assistant will be helping with personal needs then it's up to the employee to provide the personal assistant but let me just say that the line between what is work related and what's personal can be blurry so we'll look at some of the issues that can come up with various types of personal assistants so let's start with job coaches.  Some of the things that a job coach might do could be helping an employee learn a job, providing intensive monitoring training or assessments, maybe support just to help an individual overcome a specific workplace problem.  It could be helping develop healthy working relationships.  Sometimes it could be assisting in determining other types of accommodations for an employee  Typically a job coach is only going to be needed temporarily or sometimes they have to come in periodically especially when something changes in the work environment.  They tend to be needed most often for people with cognitive disorders, learning disabilities, Attention Deficit Disorder mental health mental health impairments.  Now that's not to say that someone who had a stroke returning to work might have difficulty doing a certain task or someone if a job changes somewhat and then the individual comes back.  
	Now, because job coaches typically help with work related functions, usually the employer's obligation to pay for that job coach.  However, in some cases, the employee might be working with an agency that has job coaches.  And the agency might be able to provide the job coach for the employee at no cost to the employer.  And this could be --
	>> LINDA BATISTE:  Vocational rehab often does that.
	>> BETH LOY:  Right
	>> LINDA BATISTE:  A lot of other specific ones, due to the type of disability involved.
	>> BETH LOY:  So here is a situation involving a job coach.  A newly hired janitor with an intellectual disability was having trouble learning his job and staying on task.  And he was easily distracted and he liked to talk to the students when he was supposed to be working.  Now, the school brought in a job coach.  It appeared the job coach was actually doing the work of the janitor because the janitor was so distracted by the students.  So the job coach implemented various accommodations such as having the employee wear a heat set when cleaning so he wouldn't hear the students and the employer also tried to have the individual clean in remote areas where the students -- when the students were in the hallways.  But nothing really seemed to help this individual.  
	So the school and the job coach discussed the situation.  And they decided to move the janitor to after-school hours to see if he could learn the job then once the schedule was changed the janitor was able to focus on the job and able to work independently after just a few weeks.  And this situation really illustrates two things that we wanted to share with you today.  One is sometimes it takes more than one accommodation to overcome limitations in this case the employer was able to move the employee to another schedule which isn't always possible but luckily it was possible here.  And the employer didn't just give up when the first accommodation wasn't working.  And I think that's a really important point.  Now, the other thing this situation illustrates is the role the job coach can play in brainstorming accommodation ideas because the job coach works so closely with the employee, he or she is often in a really good position to what accommodations might be useful.
	>> LINDA BATISTE:  We're all about getting help coming up with accommodation ideas.  Anywhere you can get some good ideas, take advantage of it.
	>> BETH LOY:  Yeah  
	>> LINDA BATISTE:  All right.  The next type of personal assistant we want to talk about is personal care attendants or sometimes they are just called personal attendants we mentioned earlier in our example with the employee with MS and transferring from her scooter to an office chair that personal attendants help persons with disabilities with personal needs relating to toileting, eating, grooming, transferring things like that they are typically needed on and off the job because they help with personal needs rather than work related needs so it's usually not always usually going to be the employee's responsibility to pay for a personal attendant.  We want to give you an example that deviates from this general rule we mentioned earlier there was an exception and this example illustrates that.  Here we have a lead surveyor/researcher who had to travel periodically for work he had Parkinson's which had progressed to the point where he needed a personal attendant to help him get ready in the morning his wife served as his personal attendant at home but couldn't afford to travel with her husband as much as needed the employee let the employer know he would have difficulty traveling without an attendant and explained the issue with his wife accompanying him on business trips he asked the employer if it might be possible to hire a personal attendant as part of his travel expenses the employer offered to pay the employee's wife's travel expenses rather than hire a personal attendant because it was hard to find one at all the places the employee had to travel to after discussing the situation, the employer found out the employee actually preferred to have the wife serve as a personal attendant this situation illustrates two things, first it illustrates that when dealing with this type of accommodation, I think it's a really good idea to find out the employee's preference and then try to honor that preference when possible. 
A perm attendant as the name indicates provides very personal services and I know if it were me I would really like to have some say in who is going to provide that personal service.  Plus if the employee already has a personal attendant that person is already trained and ready to go.  So it's going to cut down on the amount of training time in the workplace if you provide somebody that's already familiar with the individual.  
	The second thing it illustrates exceptions to that general rule where employees must pay for their own personal attendant care and that exception is for work related travel when there's an additional expense beyond what the employee typically pays for care in our example the employer is only going to have to pay for travel expenses for that personal attendant because that's the only added expense for the services the wife provides.  If the employer would have opted to hire a personal attendant for business trips, then the employer would have had to pay the attendant's salary and any travel costs because the employee doesn't pay his wife to provide care so that would be an added cost to the employee.
	>> BETH LOY:  I was going to say for an employer who is worried about money and sometimes in Federal agencies, the way that budgets are especially -- especially travel budgets or accommodation budgets, it might just be cheaper.
	>> LINDA BATISTE:  Absolutely.  Yeah you just have the travel, you have the travel plus the salary.
	>> BETH LOY:  Fee, yeah.  Okay let's talk about another type of personal assistant and that's a job assistant and the job assistant refers to somebody who helps an employee with a disability perform marginal job functions maybe carry equipment or get supplies or maybe serve as a driver because they help with work related functions it's typically the employer's responsibility to hire and pay a job assistant.  
	As you may remember, we said earlier that Section 501 of the Rehabilitation Act requires Federal agencies to consider moving or trading marginal functions as an accommodation.  But it doesn't require them to remove essential functions.  Essential functions are the main duties of a job.  Ones that exist because the job exists.  Marginal functions are those that are tacked onto a job because someone has to do them or they might be part of the way a job was traditionally done but not the only way to do the job.  So we'll talk more about this here in a few minutes.  
	Now, with that background, let me just say, as you might imagine, the biggest issue that comes up related to job assistants is sorting out which job functions are essential versus which ones are only marginal.  In most cases, employers want to make sure job assistants are performing only marginal functions and that the employee with the disability is actually performing the essential functions of the job.  But that's not always so easy to do  
	Now sometimes something seems like an essential function because that's how a job has always been done.  But in reality, it may not be an essential function.  Now with that said, we want to share a situation with you that illustrates a very specific issue we get all the time.  That's whether driving is an essential function of a job.  
	So here we have a soil and plant scientist who had heart disease and was unable to drive because of the medication he was taking.  And part of his job required him to go to various sites to deal with -- to do inspections which he could still do but could no longer drive himself to the sites and the inspections were typically done by one scientists so there aren't co-workers traveling to the same location in most cases.  There was no available public transportation to most of the sites.  And the employer and the employee even discussed having someone else bring soil and plant samples to him to inspect.  But part of his job was to determine which soil and plants to sample based on his inspection of the site.  Now because there really wasn't another viable option the employer decided to hire a driver to take the scientist to the work site to save money they could schedule it so the driver wasn't needed every day once on the site he was able to perform his job and do inspections he was hired to do, the scientist was able to.  And setting so many calls about -- we get so many calls about is driving an essential function of the job and some of you were probably thinking that it was with the scientist I would argue it's probably not an essential function and I'll explain why I think that when determining whether driving is essential, the first thing to think about is whether driving is the objective to be accomplished in the job.  Or just the way employees typically get to where they need to be to perform the job in other words did you hire the person to drive or is that just how they usually get to where they need to go to perform the job and the EEOC has some good guidance on this issue on this Web site, if you need it and that's the Equal Employment Opportunity Commission. 
And you can find the EEOC at EEOC.gov.  
	Now the other question we get related to this issue if employers always have to hire drivers when someone with a disability has to travel for work but can't drive and I want to emphasize that employers may not always have to hire drivers.  First of all, in many cases, an employee who cannot drive due to a disability may be able to take public transportation, taxis or use a car service to get around or may even be able to ride to co-workers going the same place.  
	In other example none of these options were available so the driver seemed to be the only option  
	There may also be situations in which the travel can be eliminated and the employee can perform the job remotely.  That couldn't be done in this situation.  
	Now, the bottom line is that in all of these situations, all reasonable accommodations need to be evaluated in terms of their effectiveness in enabling an individual to perform the essential functions of the position.  And then you look at whether they would cause an undue hardship.  An undue hardship for a Federal agency is going to be pretty hard to show, isn't it Linda.
	>> LINDA BATISTE:  In most cases, yeah.
	>> BETH LOY:  Now, if you need more information about this issue you can certainly contact us at any time.  Back to you, Linda
	>> LINDA BATISTE:  We shared a situation with you earlier involving a sign language interpreter but I wanted to share another about an issue that comes up quite often and that issue is who has responsibility -- I'm sorry; who has the responsibility for providing and paying for the interpreter in most cases it's going to be the employer's responsibility.  And that includes for job interviews, on-the-job communication employer sponsored social activities but the example we have is a little bit different and it might not be so clear-cut at least to most employers that call us.  
	Here we have a Government agency who contracted with a private company to provide training for the agency employees.  After the agency hired a person who was deaf, it contacted the company about the need for an interpreter for this person.  
	The training company indicated that the Government agency would have to provide the interpreter even though the contract specified that the private company would provide the accommodations.  The training company said when it wrote up that contract it hadn't intended to pay for interpreters.  So it was basically saying, no, we're not paying for that.  
	What do you think the employer should do here?  Since there's a contract, wouldn't you think the employer is just going to be off the hook?  
	Well, I would say no.  The employer is still going to have the duty to make sure employees -- they can't -- the best approach here is to do exactly what this agency did go ahead and provide the interpreter then you're going to go after reimbursement from that training company under the contract or you can just let it go if it's not going to be cost effective to pursue it.  And then if you do that, if it were me, I wouldn't do business with that company anymore if you can help it.
	>> BETH LOY:  With a Federal agency, they can contact GSA  
	>> LINDA BATISTE:  Yeah, absolutely.
	>> BETH LOY:  Because there's a contract involved.
	>> LINDA BATISTE:  And does CAP provide interpreters sometimes, too?  I don't know I have to check it out.
	>> BETH LOY:  I think for trainings.
	>> LINDA BATISTE:  For trainings they might and that would be another good resource and they might be aware of companies that don't do these things too.  A lot of employers and many we talk to just want to say no we're not paying because it's the training company that's going to get in trouble not us so we're just not going to do it but in this situation both the training company and you as the employer can have liability for failing to provide an accommodation so remember, if it's something you would typically be required to do and you contract it out and the contracting company fails you need to pick up the ball and go ahead and accommodate and worry about reimbursement later.  
	All right, Beth, back to you.  
	>> BETH LOY:  Next type of personal assistant we want to discuss is readers.  And this might come as a shock but a reader helps people read.  And you may be wondering what issues could possibly come up related to issues but of course we have one we want to share with you today.  This is an employee with a visual impairment who should be using screen reading software, screen reading software for those of you who aren't familiar with it, it reads text from a computer outloud.  And a volunteer worker to hand some -- the -- they were using the software and a volunteer to help read some handwritten documents so he was kind of using both but he was applying for a promotion to a job that would require him to access highly technical handwritten documents and he talked with his employer about the possibility of during these handwritten documents into electronic documents so he could use his screenreader but the employer thought this would be too expensive to do.  
	Instead, the employer increased the hours of the part-time clerical worker and had the clerical worker serve as a reader in addition to her regular job duties and notice that the employer did not just increase the hours of the volunteer worker.  Because the new job involved reading highly technical documents, the volunteer worker wouldn't know how to pronounce all of the technical terms, would not be able to effectively read the document so the clerical worker had been exposed to the terms in her day-to-day activities so this clerical worker was familiar with them.  Now this example illustrates what's meant by qualified reader is it's someone who can read the material that needs to be read.  We're not talking about someone who can interpret or explain the information that's the job of the employee who is being read to.  But some familiarity with the information being read can be important when we're talking about technical terms or even symbols or drawings and graphs the reader needs to be able to efficiently and effectively read the material to the individual service animals.
	>> LINDA BATISTE:  Well, I told you we like to talk about service animals.  So I'm going to round out the program here with some more information about service animals.  And I'm classifying a service animal as a personal assistant I know a lot of people don't include service animals as personal assistants but we like them so much that we have included to -- decided to include them anyways because we like talking about service animals so much.  
	Although, I've heard of an employer providing a service animal for an employee it's really going to be the employee's obligation to obtain the service animal and then to take care of the animal in the workplace.  Because they do help with personal needs on and off the job in almost all cases.  The accommodation the employer must provide is allow the employee to bring the service animal into the workplace and give the individual whatever he needs in order to take care of the service animal that usually means breaks to let the animal relieve itself or get a drink we had an example involving a service animal earlier but let's look at another issue related to service animals.  
	Cute little picture you picked out there for the service dog his little snarly snappy little guy.  
	In this example we have a cashier who is paraplegic and acquired a service animal mainly to help him retrieve small items but also to help with commute to work he worked in a small cafeteria once the service dog was trained he asked to be able to use the service dog at work he told the employer he would keep the dog behind the cash register out of sight of customers when he worked but he would need to use the dog during breaks lunch and commuting to work the employer was concerned about having a dog in the cafeteria because of possible food contamination so the employer called us.  
	We suggested the employer look into the Food Code.  And the employer found out that while the FDA Food Code prohibits the handling of animals, it allows employees to use service animals in areas not used for food preparation so this guy worked at the cash register and also requires employees to follow specific hand washing guidelines after handling an animal the employer discussed the guidelines with the employee and after the employee agreed to follow the guidelines the employer agreed to allow him to bring his service dog to work.  I think this situation illustrates that there may be legitimate safety and health reasons to deny a service animal in the workplace but before you go making that decision, you need to do your research and not just assume there's a problem.  
	Like in our example, there may be specific rules that need to be followed but that doesn't mean that you should deny the use of the service animal all together.  
	I think this example also illustrates that there may be a compromise where an employee is allowed to bring a service animal to work.  But may be limited in where he's going to take the service animal.  And this issue comes up most often I think in at least in my calls in health care settings and hospitals.  Manufacturing plants, research laboratories where you have clean rooms.  And then foodservice environments like mentioned in our example.  It also can come up when a co-worker is allergic to dogs or has a dog phobia then the employer is faced with trying to accommodate two employees related to the service dog the bottom line is it's often possible to find a way to safely allow an employee to bring a service animal to work.  And I think you need to consider all of the options instead of just denying access to the service animal.  
	We can help you look at these options if you encounter a situation like this.  So don't hesitate to call us at any time related to service animals.  There are lots of other possible accommodations that we can discuss with you.  And we're always available to do some brainstorming so feel free to contact us any time about workplace accommodations.  It's what we do  We love doing it.  And we're happy to talk with you any time.  
	And with that, let's look at any questions you have.  Just as a reminder, you can use our question and answer pod to send in your questions.  It's located at the bottom of your screen.
	>> BETH LOY:  Linda, I want to go back to the conversation we were having about the Department of Defense's Computer Electronic Accommodations Program and whether they provide interpreting services.
	>> LINDA BATISTE:  Oh, yeah.
	>> BETH LOY:  We do a lot of work with CEAP and I pulled up the information here related to their interpreting services and CEAP provides sign language oral and tactile interpreting services for Department of Defense employees who are deaf and hard of hearing who attend job related training courses lasting two days or longer but not exceeding two weeks so I just wanted to go back and clarify.
	>> LINDA BATISTE:  Great thank you that's a really good resource.
	>> BETH LOY:  Okay.  We have some questions coming in here.  This one refers to our conversation that we were having about reassignment.  And this person asks, if a lower position is given, can you change the salary?  
	>> LINDA BATISTE:  As Beth mentioned earlier when she was talking about her approach to reassignment, you're supposed to try to find a position that's a lateral transfer.  If you do not have a lateral transfer but you have a lower position and you place the person in the lower position whether you change the salary to the lower salary depends on how you treat other employees who transfer into lower paying jobs if your policy is that you always lower the salary to match the job then you can do the same thing when reassigning so that's more of an equal treatment related to the salary and benefits of the job once you transfer.  
	>> BETH LOY:  I think it's important to note here is that sometimes we see that employers have trends for different types of disabilities.  
	>> LINDA BATISTE:  Yeah.  
	>> BETH LOY:  An employer may tend to lower the salary more often with people who have mental health impairments.
	>> LINDA BATISTE:  But you don't want to be picking and choosing what you do.  Based on the type of impairment.  You want to make sure you do the same thing consistently  
	>> BETH LOY:  Here is a question it says in a case where an employee has submitted medical documentation and been approved for FMLA leave to deal with anxiety caused by a workplace harassment by the supervisor, the person has also disclosed to their immediate supervisor that they have high blood pressure.  When under stress but refuses to use a reasonable accommodation specific form and claims she was denied and resigned.  But says she did not ask for a reasonable accommodation.
	>> LINDA BATISTE:  That's a really tricky question my first thought on that if a person -- this is a good question here to illustrate the combination of different laws.  If a person is approved for FMLA and opts to take leave under FMLA, then that person is entitled to leave and you can't pick and choose whether you want them to come back into the work environment versus taking their FMLA leave.  If they qualify for FMLA, they get it.  You can't choose to try to accommodate and force them to come back to work  If the FMLA is over or they are taking it intermittently, then you're looking at accommodations under the Rehab Act if you're a Federal agency.  
	The thing that kind of throws a twist in this is the person said there's a harassment issue.  Asking for harassment to stop so you won't feel anxious that's not really an accommodation that's addressing harassment in the workplace.  If it's not really harassment, if the person is just having a conflict with the supervisor, then I would consider that an accommodation request.  If the person refuses to accept an accommodation or participate in the accommodation process, then you don't have a duty to accommodate that person until they are willing to cooperate.  But when they use the term harassment, I would be very careful to parse that out.  Address any harassment you would in a different way than you would an accommodation request because with harassment if it's going on you need to address what the supervisor is doing and not really treat that as an accommodation.  So there's a lot in your question, a lot of what if this and that kind of stuff.  And if you want to discuss that, in a little more detail, give us a call and we'll talk more about it but those are just my initial thoughts on the question.
	>> BETH LOY:  Linda, this is someone who says, I have a psychiatric disability that is not visible.  But when known is usually met with a substantial degree of stigma, mistrust and even hostility.  For this reason I've chosen not to disclose my diagnosis to my supervisor.  This makes communicating my needs uncomfortable and I always wonder if he believes me sometimes I make decisions that are not in my best interest medically because I don't know how to make the request, do you have any recommendations.  This is tough.
	>> LINDA BATISTE:  That is tough.  I think what I would say, my initial thoughts when someone is having difficulty communicating with the direct supervisor and making the supervisor understand what you're dealing with I would first of all consider putting something in writing and making a formal accommodation request and maybe sharing it with HR or personnel instead of going through the direct supervisor.  Then the HR personnel can decide what the supervisor needs to know or doesn't need to know in order to implement the accommodation I think it's great to work directly with the supervisor one-on-one if you have a comfortable good relationship but if you're feeling that you can't communicate effectively with the supervisor then maybe just make it more formal and go to HR as a starting point.  
	>> BETH LOY:  I think so then the supervisor can be informed of what they need to know.
	>> LINDA BATISTE:  If you want to sit down with HR and the supervisor and talk about it so you have kind of a neutral party there that might be -- maybe things can be tweaked so you can work effectively with the supervisor too.
	>> BETH LOY:  With this question I would like to say that stigma doesn't exist we know from doing this job it still does exist we just do the best we can to educate people and one of the things I say in sessions that I do related to psychiatric limitations is that a good job of -- a good number of people that you work with have things like anxiety.  -- anxiety, depression Post Traumatic Stress Disorder and you will never know it, you will have absolutely no idea.  With the number of questions we get about it you absolutely work with people with who have psychiatric disabilities and that's okay.  A lot of people don't need accommodations but some people do and that's what the Rehabilitation Act is implemented for.  
	>> LINDA BATISTE:  Good point
	>> BETH LOY:  This is a question about our beloved Postal Service.  They say I work for the Postal Service we have thousands of letter carriers with the mail can you comment on whether that position is an essential function given the nature of the job to deliver mail on every house on the route and the person rephrased saying can you comment on whether driving is an essential function of a letter carrier.  
	>> LINDA BATISTE:  I can give my opinion I think it probably is if you had a pay another person to drive that person around all day and transport the mail, I think you would be paying two people for the job of one.  I don't care that job can be done in another way again unless it's someone that can walk from their route without driving anywhere.  But I think probably yes because part of the job is transporting that mail to be delivered from house to house, what do you think, Beth.  
	>> BETH LOY:  Boy I'm telling you again I hate to bring West Virginia up again but man delivering the mail out here in West Virginia I could see in a lot of mail carriers positions but I can see for some it wouldn't be.  
	>> LINDA BATISTE:  I think it depends you have to be able to transport the mail to the home and deliver it.  So I think in most cases that will involve you driving the transport of the mail you driving the transport vehicle again that's my opinion I can't say for sure but I think you would have an argument it would be in many letter carrier jobs but not all.  
	>> BETH LOY:  This person says several people I know have asked for accommodations and been counseled on short-term and long-term disability leave is this considered a normal part of the accommodation process?  My question would be what does counsel could mean.
	>> LINDA BATISTE:  That's a good question and Beth is right, it's okay for employers to tell people to tell -- to tell people about all of their options so they are aware because some people may really need to take leave and prefer to take leave and the employer is telling them about an option to do that if it's done in a friendly informing manner just want to make sure you're aware of everything of course we want to try to accommodate you but just want to make sure you know about everything that's available so you can make an informed decision then I think that's great.  If on the other hand you don't really address the accommodation request and just start saying you know you should take short-term disability then long-term disability because boy I don't know if we can do anything.  That's very different.  And that may be seen by an employee as really, really trying to shut down the accommodation process.  So I think it could be done in a good way.  I think it could be done in a bad way.  I don't know that it's really something all employers do or don't do.  I think it depends on what benefits are offered and just the approach of the employer.  But I would be careful with that  Do it in the right way if you're going to do it.  
	>> BETH LOY:  Next question what about employees who don't follow the process because they state the employer doesn't need to know their business and how can you successfully accommodate if the employee refuses to engage in the process.  
	>> LINDA BATISTE:  Depends on what you mean on the accommodation process.  Employers are definitely allowed to require medical documentation when the disability and need for accommodation are not obvious or already documented if an employee fails to cooperate in the process and provide necessary information, then there's no duty to accommodate until the employee decides to cooperate.  So it depends on what your process is.  If you've got a bunch of steps that are unnecessary and you have a lot of red tape then that could be a problem for the employer because you have unnecessary hoops.  And that might look like you broke down the process, not the employee.  But if you're just talking about the normal process and information you need and the employee refuses to cooperate then document that and let the employee know when you can get the information you'll start the process again but until you do, you really cannot successfully accommodate without getting certain information.
	>> BETH LOY:  I would say also be reasonable with your timeline getting that information we all know sometimes it's hard to get in to see a physician quickly.  Sometimes it takes extra time to get paperwork completed there's specifics on that but just be reasonable and document that you have that  
	>> LINDA BATISTE:  Yeah.
	>> BETH LOY:  Next question I just want to provide an example related to a person with traumatic brain injury.  I had a similar situation with an employee and after learning about his condition we agreed to use verbal or visual cues so I would alert him when it seemed like he was losing his temper and he would catch himself and stop or sometimes would excuse himself from the meeting he would also later apologize to the person he had unintentionally spoken poorly to prior to this we just wrote him off for misconduct.
	>> LINDA BATISTE:  That's great, verbal, visual cues that's great.  Good solution.
	>> BETH LOY:  This is a different way of supervising.
	>> LINDA BATISTE:  Great example thanks for sharing that.
	>> BETH LOY:  Next question can you define what a good faith effort is.
	>> LINDA BATISTE:  Oh, wow.
	>> BETH LOY:  First of all, first put it in writing.  
	>> LINDA BATISTE:  EEOC has a good outline of the Interactive Process in an old publication called the technical assistance manual one of the first things the EEOC put out on the Americans with Disabilities Act again I think this is good for all employees including Federal agencies but walks you through the steps of the Interactive Process and I think it's one of the best guides to what it takes to make a good faith effort basically it's responding quickly to an accommodation request, engaging in a conversation with the employee, if needed, and then getting whatever information you need like Beth said giving a reasonable amount of time to get that but just that Interactive Process and conversation that you have with the employee and this is kind of -- this is kind of vague and I know it's vague.  But I can tell when someone comes and when an employer calls whether they are going to make a good faith effort.  I think part of it is your attitude if you want to successfully accommodate somebody and you're trying your best, do me that's a good faith effort right there you want to make it happen.  If you don't want to make it happen you can bog it down with them and make it incompetent possible that's kind of a nebulous way to define it but in my mind a lot of it is about your attitude but on paper like Beth said, document that you tried and what you did and that you did your research and you tried to talk with the employee and you looked at options and willing and interested in accommodating.
	>> BETH LOY:  And I have seen where complaints have been filed and the investigator said did you call JAN.
	>> LINDA BATISTE:  Absolutely use your resources if you can't come up with an option and your employee can't don't stop there we're free we're available o able -- we're available and love to chat about accommodations.
	>> BETH LOY:  That doesn't mean that we'll have the magic solution.  But at least you have documented it and put it in writing that you went to someone and asked for advice on how to accommodate this person  To me if you have the steps documented and have gone outside to ask for resources and you have documented talking with the employee and you have gotten the medical documentation, like Linda said, after doing this job for a while, you can pretty much tell if an employer is making a good faith effort and that will be the same way with an investigator.
	>> LINDA BATISTE:  I guess ask yourself do you really want to do this or would you rather the person go away and you may have to try extra hard if you really wish the person would go away.
	>> BETH LOY:  That doesn't mean you find a solution to the accommodation.  But it means you're confident in how you work through the Interactive Process.  
	So next question, has someone who is hard of hearing and visually impaired my employee seems to be more comfortable with assisting me with my vision challenges but not my hearing challenges.  How would you recommend I get them to address the accommodations for my hearing.  
	>> LINDA BATISTE:  I'm wondering if it might be a communication issue.  Not knowing what you've been asking for related to the hearing.  I'm wondering if maybe there's a communication problem.  And maybe putting something in writing and getting whatever accommodations in place you need in order to effectively communicate your needs if you need to have a conversation with them that's just my thought offhand.  Not knowing why they are accommodating one medical condition and not the other, I don't have any more specifics, do you have anything, Beth more to add to that.
	>> BETH LOY:  No this is another one of those interesting questions.  I think maybe the person is more familiar with hearing challenges and thinks that they know thinks maybe they know more about the challenges and maybe they don't need to be addressed like maybe there's another way that they can be addressed.  I just think you have to be straightforward and communicate those needs in writing.
	>> LINDA BATISTE:  Yeah sometimes it helps to spell it out a little bit better in writing but other than that I'm not sure.
	>> BETH LOY:  Okay.  Next question.  We have an employee with lupus who suffers from chronic fatigue and other medical issues and recently found that our office is being moved from Washington D.C. to McLean, Virginia, an employee has asked to remain at the DC office because the move will significantly increase her commute from Maryland and she's concerned about further fatigue.  In addition our company has units in DC and Virginia management wants the employee to move but asked to be reassigned to another comparable position to another division in DC if management won't allow her to stay with current unit but work from DC how do you suggest management handle this?  
	>> LINDA BATISTE:  I think No. 1 I think this is a legitimate accommodation request problems with commuting while you don't have to provide transportation you do have to consider accommodations related to things you control when a person has trouble commuting and that's the location of the office and the schedule of the person in many cases there's not a lot of accommodations you can provide if the commute is the problem other than reassigning her to a closer office or letting her work from home  You might talk with her if it's possible for her to work from home some to cut down on the amount of travel you might talk with her -- with her if she can come to the office two types a week if she was allowed to work from home the other three and the commute while it would be long a couple of days she wouldn't have to do it five days a week or if you changed the time you commuted if the traffic isn't bad at another time of day maybe then it would cut down on the time you could look at those kind of options but in some cases the commute is just terrible and the person is exhausted when they get to work and reassigning to a different location is the best solution but I think talking with her about whether some compromise in between totally reassigning her versus maybe some telework would at least alleviate the fatigue enough she could continue working for you.
	>> BETH LOY:  A couple more questions here Linda this is a question about how do you deal with accommodations related to sick building syndrome.  -- sick building syndrome kind of similar.
	>> LINDA BATISTE:  Yeah if you can't fix the sick building when you're talking about -- when you -- when you talk about accommodations related to fragrance or chemical or sick building, really there's three approaches, you can try to fix the problem which is get rid of the fragrances, get rid of the smoke, get rid of the sick building if you can't do that the next thing is look to see if you can keep the person from being exposed to the problem, the -- whatever is in the sick building.  And that means sometimes working from home or another location or sometimes you can set up an unsick zone in your building where you have air purifiers and maybe the person could wear a mask and not be exposed to whatever it is that's causing the problem in the building you could certainly consider telework if the person can telework that might be the quickest and easiest solution but you can try to set up a zone in the building that works for the person sometimes that's possible sometimes not.  
	>> BETH LOY:  One final question my son works for the Army as civilian doing electronics he's currently receiving a stipend from a university rather than the salary and I won't name the university.  Not disclosed his autism as we are unsure if the ADA applies in this case if he's not technically an employee this is a competitive job so is he an employee of the Army
	>> LINDA BATISTE:  We can't say for sure.  We have information on the definition of an employee for purposes of reasonable accommodation we would be happy to send you if you want to contact us but the general answer looking at whether someone is an employee or is how much control -- in this example how much control does the Army exercise over his day-to-day work.  It doesn't receive a salary it seems like but does it otherwise control what he does, do they set his hours, control what he does during the day do they supply the equipment in some cases even though the employer is not paying the person they still qualify as an employee of that employer.  So I can't say for sure.  But if you do need more information, I would be happy to provide that for you if you want to pop us an email or give us a call.
	>> BETH LOY:  And I would also talk to the university in this case and the university's ADA coordinator because the stipend is coming from the university and it may be one of those situations where the paperwork says specifically whether he's an employee or not.  Now that doesn't always mean as far as accommodations that applies but it will give you some indication of how other situations like these are hired.  And the ADA coordinator would be a good person to contact.
	>> LINDA BATISTE:  Absolutely you bring up a really good point because even if he's not an employee of the Army it sounds like he has a relationship with that university and therefore the university may be responsible for making sure that making sure he gets the accommodations he needs to participate in the program.  So that's an excellent point, Beth, you definitely want to contact the university and involve them in this.  
	>> BETH LOY:  Okay and I think with that we've answered our questions, Linda and we're just about ready to wrap this.  And that's all the time that we have.  We want to thank everybody for attending.  We want to thank -- also thank Alternative Communication Services for providing the net captioning.  If you do need additional information about anything we talked about today, please let us know.  And if you want to discuss an accommodation please feel free to contact us at JAN we certainly do hope the program was useful and as mentioned earlier, an evaluation form will automatically pop up on your screen in another window as soon as we're finished.  If you don't have popups blocked.  If you do, you'll receive an email later on where you can fill out that evaluation form and get your certificate.  We do appreciate your feedback and Linda and I do read it and take it to heart.  So we hope you'll take a minute to complete the form.  
	Again, thanks for attending.  And we hope to see you next month for the third and final presentation in our Federal winter -- Federal Employer Winter Webcast Series.  
	>> LINDA BATISTE:  Thanks a lot
	>> BETH LOY:  With that, this concludes today's webcast.  
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