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	>> LINDA BATISTE:  Hello, everyone, and welcome to the Job Accommodation Network annual Federal Employer Winter Webcast Series today's program is called "Promoting Employment of Individuals with Disabilities in the Workforce" and features Jo Linda Johnson from the Transportation Security Administration before we meet Jo Linda we need to go over housekeeping items first if any of you experience technical difficulties please call us at 800-526-7234 for voice and hit button 5 when the system picks up or for TTY call 877-781-9403.  Second, this presentation is going to be a question and answer format so send in your questions at any time during the webcast to our email account which is question@askJAN.org or you can use the question and answer pod located at the bottom of your screen.  Also on the bottom of your screen you'll notice a file sharepod where you can get today's slides if needed.  
	And finally, I want to remind you that at the end of the webcast an evaluation form will automatically pop up on your screen in another window.  We really appreciate your feedback so please take a minute to fill out the evaluation form.  
	And now, I'm going to turn the program over to Beth Loy, who is our moderator for today.  
	>> BETH LOY:  Hello, everyone, and welcome to the program.  We're lucky to have as our guest speaker today Jo Linda Johnson, who is a good friend of mine from the Transportation Security Administration United States Department of Homeland Security.  We'll talk just a little bit about Jo Linda.  Jo Linda joined TSA in November of 2013 after almost 13 years with the US. Equal Employment Opportunity Commission.  She's considered an expert on civil rights laws, the Federal sector EEO process, issues of affirmative employment and affirmative action as well as diversity.  
	During her tenure with yolk, Jo Linda served in several roles including that of appellate attorney with the Office of Federal Operations, attorney advisor and then branch chief for the affirmative employment division.  Special assistant to the acting Vice Chair of the Commission, and director of training and outreach.  Jo Linda is pleased to now serve as the director of the Civil Rights Office of TSA.  
	My mother wonders how I get such qualified friends.  
(Chuckles)
	>> BETH LOY:  Jo Linda is actively involved in various community activities, which is really a great thing that she does in her very little spare time.  She's a member of the Board of Directors for the Bar Association of the District of Columbia she's also involved with the Bar Association employment law section having been selected as a section fellow in 2011 and prior to her Federal service, Jo Linda served as a judicial clerk for the Superior Court of the state of Connecticut.  She received her juris doctor from the George Washington School of Law in Washington D.C and undergraduate degree from the University of California Los Angeles.  And Jo Linda, you and I have known each other for a long time.  We really appreciate you taking time out of your busy schedule to join us and our attendees today so welcome to the program.
	>> JO LINDA JOHNSON:  Thank you very much and it's always my pleasure, anything for JAN anything for Beth so happy to be here.
	>> BETH LOY:  Well I love that.  That's a great way to get started today.  And today's webcast is mostly going to be a question and answer session based on questions we've already received, as well as questions that come in during the presentation.  So we have a good size audience today so please feel free to submit those questions as we go along  
	Now, before we look at the questions we've received Jo Linda just as kind of a starting point, can you discuss whether there have been any changes or things in the past year that have caught your attention that Federal agencies need to be aware of related to hiring and employing people with disabilities?  
	>> JO LINDA JOHNSON:  So there's not much new necessarily but there are a couple of cases I want to direct people to to keep on their radar there were a couple of cases issued by the Commission in 2015 one came out in February one in November and both of them deal with commuting and what sort of reasonable accommodations one might have to provide when it comes to commuting.  So let me give you the cases first.  Gerald L. versus VA the appellate numbers to look up EEOC's Web site under is 01-2013-0776  That case is in reference to a doctor who was reassigned to a facility that was substantially further from where he was used to commuting to for work.  He had a disability that prevented him from commuting towards that distance.  There's a good discussion in there about what an agency is and is not required to do with regard to commuting please take a look at that one.  
	Similarly there's a HUD case, so it's Laverne B versus HUD and that appeal number is 07-2013-0029.  That also deals with commuting as a reasonable accommodation or rather what sort of reasonable accommodation you might need to provide when it comes to commuting.  So I want to encourage everyone to take a look at those two cases.  You can find them on the EEOC's Web site.  I'll give the numbers again.  The first one the VA case is 01-2013-0776.  And the second one is 07-2013-0029.  
	>> BETH LOY:  Great and we'll have those in the transcript, as well, when we send the follow-up email.
	>> JO LINDA JOHNSON:  Great.
	>> BETH LOY:  Good to know.  
	Now, we ask this next question every time we have you present a webcast for us.  So you're probably tired of hearing it  But it's still a question that we get all the time because Federal agencies continue to have difficulty finding qualified applicants with disabilities  Do you have any best practices you can share for finding and recruiting applicants with disabilities.
	>> JO LINDA JOHNSON:  So I do have a couple of tips I'm happy to share.  I really would love if there are any -- any of the folks who submitted this question on the phone, I would love for you to write in and tell me what you have done and what you have tried.  Because I want to know and I want to hear from folks on what has worked and what is not working.  
	So the tips that I routinely give, No. 1, recruit for them.  Actually go out and look for them.  So I often ask the question when I have a live audience of, what have you done to recruit it, if you're having trouble.  And the answer is, well, we haven't done anything.  So the reason you're having trouble is because you haven't done anything.  
	So just like if you're looking for engineers, you go out to the local engineering association, you go to the alumni engineer association for your local college.  You go to the actual college and you meet with the engineering group, you can do the same for persons with disabilities.  There are all sorts of advocacy groups that would be delighted to have an employer contact them and let them know they are looking for individuals with disabilities who have X set of skills and whatever the skills are that you are looking for in particular.  So actively recruit for them in your area, wherever that area might be.  If you're in the DC area there are nothing short of I would say 1,000 advocacy groups you could reach out to starting with the AAPD.  If you're looking for entry level, AAPD is American Association of People with Disabilities.  There's NAD.  There's NFD.  All of these advocacy groups.  You can do a simple Google Search for disability advocacy groups and most of them have Career Services that, again, would be delighted to have an employer contact them to help reach their membership.  
	Another great one that I encourage folks to use that may not be as prominent is called COSD.  And it's the college organization of students with disabilities.  I think the O is organization.  
	But COSD has both college students with disabilities as well as recent graduates with disabilities who are looking for jobs.  And so if you have entry level positions that require a college degree, this is a great place to start.  
	The other thing I would encourage everybody to do is use the resources that OPM provides for Federal agencies.  
	OPM has a Memorandum of Understanding.  And I believe actually still a blanket purchase agreement with essentially a head hunting firm.  The head hunting firm is dedicated to individuals with disabilities and that's called vendor consulting so I encourage you to reach out to OPM and find out how you can use their BPAs that they are paying for by the way to bring on more candidates with disabilities, vendors specializes in finding candidates with I.T. backgrounds, Computer Science backgrounds.  But they certainly can expand and I think it would not be too much to say that they wouldn't mind having an employer contact them and say, I'm looking for someone with this expertise.  
	They would be happy to go out and find that for you.
	>> BETH LOY:  And even the American Bar Association has a specific group.
	>> JO LINDA JOHNSON:  Absolutely; absolutely
	>> BETH LOY:  Lawyers with disabilities isn't it?  
	>> JO LINDA JOHNSON:  There's a lawyers with disabilities subcommittee.  
	>> BETH LOY:  Okay.
	>> JO LINDA JOHNSON:  I'm a member of the ABA.  And I participate in the labor and employment law committee.  Section I should say.  And within that section there are a lot of subcommittees and I'm part of the employee rights and responsibilities subcommittee.  We often focus on disability issues and so we get a lot of traction with advocacy groups through that, as well.  So you're absolutely right
	>> BETH LOY:  And then an issue kind of related to hiring is job descriptions.  And we get a lot of questions related to developing good job descriptions.  And a lot of times people want us to develop them for them.  Which of course I can't imagine doing that if you're not actually in the environment.  
	Can you share any guidance about how to determine essential job functions and how to write compliant job descriptions?  
	>> JO LINDA JOHNSON:  So let me start with just identifying essential job functions.  The easiest way for me to describe it the easiest way for me personally to understand it is I think about when I'm thinking about a particular job, I'm thinking about the position description for that job, I think about what is it that I'm hiring the person to do?  What is the one or two or three functions that I'm really hiring the person to do  And another way to think about that maybe the flip side of the coin is if this person didn't do X, would I still keep them on board.  
	Those are the essential functions.  
	And so of course every position has essential functions.  And then we have those ubiquitous other duties as assigned.  
	But there are things that -- there's expertise required, there's knowledge required.  There's skills required.  That brought that person to that position.  
	Those are the essential functions.  
	So a very simplistic example would be if you have someone who serves as an admin assistant.  Perhaps they are the admin assistant for the office so they open the doors in the morning.  They answer the phones  They greet guests.  They escort visitors, they do all of the admin functions that we typically associate with that kind of position.  
	But in addition to that, once a year they help out with the physical inventory of the warehouse that everyone is there to support.  
	Well, that's great.  But what did you hire that person to do?  Their job are the admin functions.  So if that admin came to you and said he has a back condition and because of his back condition he had a lifting restriction of 10 pounds or less and that basically renders him not terribly helpful for the inventory he needs to do, well, the inventory is something that we ask everyone to do.  But it's not an essential function of that position.  
	The essential functions are the admin duties.  So that's the best way to do it.  It's what are the job functions that I actually hired that person to do.  It often helps with technical positions to think about what is the degree that was necessary to get this job.  
	Those other duties as assigned, of course they are important.  But those become very flexible and malleable in the reasonable accommodation process.  
	>> BETH LOY:  As far as writing compliant job descriptions I think the best advice I would give someone would be don't box yourself into how a job has always been done.  There are many ways to get a job function completed.  If the material needs to go from one place to another, that material doesn't necessarily need to be lifted by a person and moved by a person.
	>> JO LINDA JOHNSON:  Right so you make a great point it is important and difficult to do.  I say this very easily as if it's very easily done but I do recognize it's not as easily done because the job has always been done one particular way, if it has, then we tend to have tunnel vision about how the job can be done.  
	So it is sometimes difficult to take those blinders off and consider what I tell my managers often is think about the outcome that you're looking for.  Not about the steps somebody might take to get there.  
	So in writing a PD which I've certainly had to do my share, I really do try to focus on what is it that I'm looking for as an outcome, not how a person might do it.  So that prevents me from saying things like walk.  You know, up to a mile a day.  If the person can do it in a scooter, do the job in a scooter it's not really imperative they walk unless it is and of course that depends on the actual position.  It prevents me from saying things like type because perhaps the job could be done if what I'm really looking for is the output from the computer that the person puts in, it could be with JAWS software, something like that, both talk enabled -- it's Dragon not JAWS, Dragon not JAWS that allows me to dictate to my computer then I don't necessarily need somebody who types.  So ask yourself what are the outcomes you're looking for  What are -- what do you need this job to produce as opposed to is it imperative that the steps be done in a particular way?  And I do want to add as just a caveat, there are some positions for which the steps matter greatly.  And if that's true, that's fine.  
	But most positions it's not.  So just keep that in mind.  
	>> BETH LOY:  Okay and with that let's go ahead and move into the application and the interview stage and look at some things that we have here.  And we've got just a few more general questions before we look at the participant questions.  And Jo Linda, what's your opinion about what an interviewer should do when an applicant decides to disclose a disability during a job interview?  And we hear it all the way from people giving too much information to people completely shutting down the interview at that time.  What's your advice on some middle ground.
	>> JO LINDA JOHNSON:  Sure, I think avoid extremes.  Don't ask too many questions and don't clam up completely and freeze up.  When it happens to me, I've certainly interviewed many people when an individual discloses that they have a disability, I listen.  Because typically they are disclosing because they think it's relevant to the question that I just asked.  It's typically not.  But for whatever reason the applicant has that perception.  So I listen.  
	And then I move on.  And I do what I call stick to the script.  I have some set questions that I want to ask.  And I want to find out from the applicant whether or not they have the knowledge and skills to do the job.  Whether they would be a good fit for the office.  And that really has nothing to do with their disability.  So I don't tend to venture too far down the road.  I don't tend to ask any questions at all  
	I won't say that it is a huge problem for you to ask a question.  But I do want to caution everyone and it is a strong caution, don't ask too many questions and by too many I mean more than one.  If you just want to see seem friendly and interested, that's fine.  If someone says -- if someone comes in with a cast and they are walking with crutches and they say, you know, oh, I'm really struggling with these crutches because I haven't been using them for very long, I might ask a follow-up of oh, when did you hurt your leg.  
	But that's going to be the end of the discussion.  Because I'm really interested in whether or not they can do the job.  And their disability doesn't have an impact on that.  
	I would caution against freezing up.  I would caution against just shutting the interview down there's no cause for that I'm sure a manager might do that is because they are nervous or concerned by somehow -- that the somehow the process has been tainted my advice to you or someone who would reach out to me in my agency is continue on in the interview make no notation of their disability and continue on with the interview on what is relevant which is the response to the questions you've posed and your assessment of their candidacy for the position.
	>> BETH LOY:  And sometimes employers like to do preemployment testing.  And one of the most frequent things that you hear about -- what are the most frequent things you hear about related to preemployment testing?  
	>> JO LINDA JOHNSON:  So I think the biggest hurdle that your average employer, Federal or private, might run into with preemployment testing is ensuring that your contractor understands that they are in fact bound by Federal law just like everyone else.  And that means that if someone comes to take a test and they need an accommodation to do so, if they are a person with a disability, they are entitled to do so.  Reasonable accommodation, just as a reminder to everyone, extends through the entire employment lifecycle so that includes the application stage and any preemployment testing that might come along with it  Of course employment.  And the benefits and privileges of employment.  
	So benefits and privileges meaning things like the gym or the cafeteria in my building, those need to be accessible to me if I'm a person with a disability.  
	So that's the thing I tend to see more of and hear more of is that individuals will go for preemployment testing and need some sort of an accommodation in that atmosphere.  And the contractor either is oblivious or feigns no knowledge of a requirement to accommodate.
	>> BETH LOY:  There will be situations where we'll get questions where a test is out of date.  In other words, this is an old job description.  The job description says this person has to type 75 words a minute and that's just not the case anymore
	>> JO LINDA JOHNSON:  Right.
	>> BETH LOY:  We do advise employers, you know, make sure those types of standards are up to date.  And that's really what you need in that position  
	>> JO LINDA JOHNSON:  You make a good point and actually going back to your previous question about writing compliant PDs one of the best pieces of advice I can give to anyone is update your PDs just simply take a look at them and make sure they are up to date for some agencies that's obviously a huge undertaking and is not going to be done overnight.  But for smaller agencies with barely concentrated mission critical occupations, take a look at the PDs and make sure they are up to date.  Because, Beth, you're absolutely right, a PD that says type up to 75 words a minute, who does that anymore?  
	>> BETH LOY:  Exactly.  So we can't let you go without one question about Schedule A hiring.  So you know we get lots of questions about it.  
	So if you could just talk briefly and kind of give an overview of what it is.  And also one of the main questions we get is whether there is a definition of targeted disabilities for Schedule A.  And I know we've talked about this before, can you go ahead and address that question.
	>> JO LINDA JOHNSON:  Do you all hear the impatience in Beth's voice we do hear that question quite a bit here it is again and we'll talk about it again next January I'm sure first of all, targeted disabilities are not mentioned in the Schedule A regulations.  Targeted disabilities to say they have nothing to do with Schedule A would probably be an overstatement.  But really they have nothing to do with Schedule A  
	So Schedule A is a regulation that was promulgated back in 1979 to increase the employment of persons with disabilities.  Period.  
	And essentially there are three categories that have been identified for employment consideration under Schedule A.  That's people with quote severe physical disabilities, psychiatric disabilities, and intellectual disabilities.  So that's pretty much the gamut of individuals with disabilities both mental and physical impairments.  
	Schedule A, again, when it was promulgated in 1979, it was done in the hopes that groups of individuals with disabilities that the Federal Government had done a survey on way back when that were severely underemployed could improve their employment numbers through the Federal Government.  And this was a non-competitive way to bring them on board.  So that's just a little bit of a historical perspective.  
	What is Schedule A today?  Schedule A is a non-competitive hiring authority that is available to all Title V agencies and there are some non-Title V agencies that have issued their own version of Schedule A which allows a Federal agency to bring an -- excuse me to bring an applicant with a disability on board without going through the normal competitive process.  What I mean by that is if I have a job and I work for the Department of Treasury, if I have a position and I want to help my agency improve its employment numbers with regard to people with disabilities, I could do probably one of three things.  And I encourage you to do all three of them.  And in this order.  
	No. 1, I could go to my Disability Program Manager and say, I have a job opening for an accountant at the GS 9 through 11 so I'm looking for someone with one to two years experience.  I'll even consider a college graduate.  And I want to hire a person with a disability.  What have you got for me?  And I would give my DPM first crack at filling that job if the DPM comes back with five resumes of recent college graduates with accounting degrees I as the hiring manager have the option of taking a look at all five of them and interviewing all five of them and making a decision.  I could take -- do a paper review and decide that Applicant C is the person for me and offer that person a job.  Period.  
	I don't have to announce the position.  I don't have to compete it.  I can simply make a non-competitive hire.  So that's Option 1 if I'm a hiring manager.  
	Option 2 if my DPM comes back to me and says sorry I don't have any applicants for you.  Nothing in my reserves and I reached out to all of my contacts and we couldn't find anything then I might consider actually posting a job announcement but opening it only to persons with disabilities.  And yes, you can do that.  
	You can say, this is a position that I'm going to use Schedule A to do the hiring so I'm only looking for persons with disabilities.  Period.  
	And then third option would be to open it competitively the way you normally would post a position but include language in the actual announcement that states something to the effect of persons with disabilities are strongly urged to apply and will be considered under Schedule A  
	>> BETH LOY:  All excellent options and I think if you've ever done any type of hiring anything that cuts down the time it takes to get a really good employee is such a benefit to anyone who is involved in the process.
	>> JO LINDA JOHNSON:  Absolutely; absolutely.
	>> BETH LOY:  Okay.  Jo Linda, let's look at some of the questions that were sent in ahead of time.  And let's look at different ways that we can address the Rehab Act and the questions that we got in.  
	Remember, I want to tell the audience, if you do have a question you can go ahead and use our question and answer pod located in the middle of your screen.  And you can go ahead and send in a question and hopefully we'll have time for Jo Linda to go ahead and answer those.  
	So let's talk about this.  The questions we got in, some of them are kind of complicated, some of them have a story behind them.  Some of them are simple.  
	Now, these first questions have to do with essential job functions like we talked about earlier and also qualification standards.  
	They are issues that come up a lot in our work at JAN and here is the first question that we're going to throw at you today.  
	A Federal agency requires the clerical staff to have valid driver's licenses because they have to sometimes run office areas and -- office errands and sometimes she's the only one available to run office errands and I think every office probably has this person and one of the staffer told us she's having seizures and won't be able to drive anymore at least in the foreseeable future so is driving an essential function for this individual?  
	>> JO LINDA JOHNSON:  So Beth, with your permission, I would actually like to try something a little bit different with this question.
	>> BETH LOY:  Okay.
	>> JO LINDA JOHNSON:  What I would like to do is I want to hear what you all think, our audience.  So email your answer in to this question.  And then we're going to go on to two or three more questions and I'll come back to this one.  Because I'm curious to know what others -- other folks think about this.  
	>> BETH LOY:  All right.  We'll try to get some feedback on that and then come back to it later in the session.  
	So the next question we have was an applicant revealed that he's been diagnosed with sleep apnea.  And he says he can't work overtime or weekends, he is qualified for the position.  So does the agency have to excuse him from overtime?  Now he's in a security guard position.  And all of the security guards have to rotate overtime on the weekends.  
	>> JO LINDA JOHNSON:  So if I were advising this agency, I would probably start with a couple of questions back to them.  I would want to understand is it requirement that all security guards rotate through weekend shifts or is it a requirement that all security guards rotate through overtime because those are two different things.  And let's assume the agency says that what's required is that they work on the weekends.  
	My answer would be yes, you are going to be required to provide a reasonable accommodation perhaps from excusing this person from overtime.  But overtime doesn't always translate to weekend work.  
	It's a five-day schedule and my five days happens to fall on a Saturday or Sunday or both in a particular rotation, then that may just be what my five-day work week is.  So that's different than overtime.  
	And what I would say to the agency is accommodate the overtime request or the lack thereof.  People with sleep apnea often need a very stable schedule to regulate their sleep.  And that's absolutely fine.  That just will include the weekends, as well.  
	If the agency says that, no, overtime is, in fact, part of the requirement of the job, I would need to delve in a little bit deeper to understand why.  And understand what that looks like on a day-to-day basis  And the reason why that second part is important is because when you have a particular requirement like this, let's say the requirement is everyone has to work overtime.  All of the security guards have to work overtime.  The question that you will most certainly get from the Commission if this became a complaint is, well, what are other folks doing?  Are other folks being excused from it on a routine basis?  How big a deal is this actually?  And if it turns out that it really is a requirement for the agency, it would be an undue hardship to move that around then fine that's an argument you could make.  But often, often, agencies will say oh no this is our requirement but we only hold 60% of the people to it then it ceases to be a requirement it starts to sound more like a suggestion.
	>> BETH LOY:  Right.  And overtime is really a complicated question and really site specific for sure.
	>> JO LINDA JOHNSON:  And the security guard issue does come up quite a bit.  A lot of law enforcement positions tend to do 12-hour shifts as opposed to 8-hour shifts.  
	And so again, some of the questions I might ask include, do you have any folks who are not doing 12-hour shifts?  And if so, how many and how often?  If the answer is no, none, and never, then that sounds more like a requirement.  If the answer is yes, routinely, often, then again, we might need to reconsider  
	>> BETH LOY:  Okay.  Good advice.  
	So the next question is an employee with a known disability misses a lot of work  And she's applying for a promotion into a job that requires good attendance.  Now can the agency deny her the job based on her poor performance in the other position?  
	>> JO LINDA JOHNSON:  So Beth's question has some specific words in it that I want to make sure everybody takes note of.  
	The answer to the question is, yes.  Capital Yes.  Absolutely.  You hire people qualified for the job who you think will do a good job you don't hire people who are not fit for the job period whether the person is a person with a disability or not is completely secondary.  
	But what I want everyone to take note of is the question can the agency deny her the job based on her poor performance?  So if her performance was poor and that's documented and you can defend that, then no, of course you're not going to promote someone who is already performing poorly in their current position.  
	What I want to distinguish is the question of attendance and attendance based on need for an accommodation.  So perhaps I have an injury and I am rehabing from that injury.  So I take every Wednesday afternoon off to go to PT.  Or I take three afternoons a week off to go to PT.  
	That as a manager or supervisor, I can tell you that I would find that extraordinarily inconvenient if I had an employee who did that.  
	But I would be very careful if that employee applied for a promotion, a new position in my office, I would be very careful to focus my energy and my attention on their performance, not the fact that I might be irritated that they are not available three days a week when I really want them.  
	Their performance is something different.  And attendance is not an essential job function.  Let me say that again.  
	Attendance is not an essential job function.  
	So when I'm evaluating whether or not somebody -- I'm sort of combining a couple of questions here.  But I think it touches on a couple of issues.  
	Because attendance is not an essential function, if the person asks for a reasonable accommodation, the example that I provided, to take three afternoons a week off while they are going through PT, then that just might be an inconvenient period for all of us and we're going to have to deal with that  
	But if during the time that that person is taking afternoons off, they are also producing stellar work, then they are a stellar performer.  Period.  
	So I want to make sure that everyone can draw that line in their head because you're going to have to draw that line when you're making these decisions.  
	>> BETH LOY:  Good advice, Jo Linda.  And with that we're going to move into the application process.  
	So this next set of questions has to do with the application interview process but the question has to do with the ongoing accessibility issues of USAJOBS and you and I have had this question before.  And this comes up every now and then still.  And here we have an individual with vision loss who wanted to apply for a technician position.  
	Employee went to USAJOBS and attempted to apply for the position and he trained in the use of JAWS screen reading software but he was still unable to navigate the system.  And you know, in that type of situation, what should he do?  
	>> JO LINDA JOHNSON:  I have a couple of pieces of advice for that applicant but I do want to say at the outset that OPM has done a tremendous job to make their site accessible to make USAJOBS accessible so I really do hope that this is happening less and less and less and I hope that any calls that you all are getting at JAN are one-offs and not a steady stream.  
	Because my advice to the applicant would be the same to you all, as well.  Which would be No. 1, reach out to OPM and let them know.  Again, they have actually worked very hard and been very diligent about making sure that their site is completely accessible.  Certainly beyond 508 compliance.  
	And so it would be -- it should be an absolute rare occurrence that this happened.  
	And typically when it does happen, it has more to do with versions of browsers and versions of computers that people are using than accessibility.  
	But let's say it does happen.  Let's say there's a glitch, there's something that they haven't uncovered and you do have an accessibility issue.  
	No. 1 call OPM and let them know but in the meantime you're looking to get this job so in every single job there's a name and phone number listed that's actually one of the requirements that they have now with USAJOBS.  Call that person.  And tell them that you're trying to apply for the position but you're having difficulty using the software that's available online.  Is there a paper application available.  Every Federal agency will make a paper application available to you.  
	>> BETH LOY:  That's really good to know.  
	And they have done a lot of work.  And I'll say they are not as common as they used to be.  Certainly years ago we would get a lot of questions on that  But now, you're right, you have different versions of JavaScript and different things that go on on your individual computer and sometimes it can be difficult to get everything to work like you want it to.
	>> JO LINDA JOHNSON:  And if you're -- I think the experience that I often have, whenever I'm just generally testing accessibility, it's because we're using Microsoft 2003 and it is in fact 2016 and --
	>> BETH LOY:  Right
	>> JO LINDA JOHNSON:  IE is not supported anymore.  Most folks have moved over to Chrome or to Firefox and some sites they only make their site accessible through those.
	>> BETH LOY:  And you know for a lot of positions computer skills still aren't required so it wouldn't have anything to do with whether the person was qualified for that position or not.
	>> JO LINDA JOHNSON:  That's true.  That's definitely true.
	>> BETH LOY:  So the next question we have, we have an applicant who is deaf.  Applies for a job that requires some monitoring of equipment and ongoing sometimes sudden unplanned communication with co-workers can the agency ask the applicant questions about how he can do the job before deciding whether to offer him the job?  And what if the agency isn't sure whether the applicant will be able to do the job?  Is it better just not to offer it to him?  Or should the agency give him a chance to try it?  And will the agency be stuck quote-unqoute with the employee if it turns out he can't do the job?  
	>> JO LINDA JOHNSON:  So I like this question because I like it when people are just flatout honest and they say the thing that they are actually thinking as opposed to dancing around it.  
	So let's start with the first one, can the agency ask the applicant questions about how he or she can do the job before deciding whether or not to offer him the job.  My answer is of course you can that's called a job interview.  But big caveat, you should be asking me, assuming I'm the deaf applicant, ask me the same questions you would ask everyone else.  So if you're asking everyone else, well, tell me about how you might do this job, then by all means, ask me.  If you're not asking everyone else, the advice I would give you is reconsider.  And so when I'm talking to managers and supervisors about interviewing people with disabilities, I say to them, No. 1, plan ahead.  Think about what you need to know from each and every applicant about whether or not they can do the job so that your questions actually get to that.  But all the planning in the world doesn't mean that you're not some day going to encounter a situation where it occurs to you.  Oh, I should be asking X and I haven't asked it.  
	So sometimes you need to go back.  But if you have an applicant with a disability in front of you and you want to ask them a question that you haven't asked everybody else, ask yourself two questions first.  
	First question is, would I ask everyone else this question?  And if you would, go right ahead and ask them and then go back and ask everyone else.  
	If the answer is no, I want you the second question to ask yourself, then why am I interested in it from this person.  The answer with that if you're honest with yourself typically has more to do with your fears and stereotypes about a person's disability and really has nothing to do with that person.  
	And I say that respectfully.  And I'm not accusing anyone of anything.  I don't know that people always necessarily are making intentional discriminatory decisions I think sometimes just hey I thought that people who were deaf could only do X.  Well, that has more to do with my ignorance and nothing to do with whether or not they can actually do the job.  
	So I need to make sure that I've planned ahead.  I'm asking the appropriate questions.  If I still fail to ask something that occurs to me, then I need to think about whether or not I would ask this question of everyone and if I wouldn't, if I'm only asking it of the person with a disability, 9 times out of 10 the question has more to do with the disability and less to do with the job.  So that's my answer to Part 1.  
	Part 2 was what if the agency isn't sure whether the applicant will be able to do the job?  
	So I think as a hiring manager as a person who has made a lot of hiring decisions, don't we have that fear about every applicant?  You know, people look good on paper.  They interview well, but you never know what you're going to get until they are in the door, right?  So again, if your fear is just that natural I hope I made a right decision fear, okay.  
	But if it's more, I feel like I'm taking a risk because the person has a disability, respectfully, I want you to consider that that might be your own bias.  And we all come with them.  And that's fine.  It's human.  It's absolutely fine.  But we need to be aware of them so we don't act on them.  
	So I want you to think about what the concern is and where it really comes from.  
	So the next part of that was is it better to just not offer the person the job or should the agency give them a chance?  
	So let me be unequivocal about this if you make a decision about an applicant and make an employment decision and consider a disability, you have violated the law.  
	That was not terribly artfully said so let me try that sentence again more succinctly.  Don't make employment decisions based on disability-related information.  Period.  
	It is a violation of the law.  
	Period.  
	So if this candidate is your top prospect, then the answer is you hire them just like you would anyone else.  
	If they are No. 5 on your list because they didn't score well in the interview, not because they have a disability, but because they simply didn't score well, then you don't choose them.  You don't make decisions based on disability.  You make decisions based on qualifications, skills, based on experience, based on education, based on things that are relevant.  My disability is not relevant.  
	So which brings us to the last question, what if I hire the person and they turn out to be a dud, they can't do the job, am I stuck with them?  The answer is no, you're not stuck with them.  We have probationary periods for a reason.  
	So this of course requires people to be diligent about identifying performance standards and making sure that you're providing useful feedback, which we're not terribly great at in the Federal Government.  
	But if a person can't do the job, then you can terminate them in their probationary period.  I know that there are these perceptions and fears that oh my goodness I could never fire a Federal employee No. 1 or I can never fire a Federal employee with a disability, both of those are absolutely not true.  If you have a person who is not performing whether they have a disability or not, you have to perform.  And if I'm a person with a disability, I may need an accommodation to do so but I still have to perform and I have to adhere to conduct standards and failure to do so is grounds for termination, period.  
	>> BETH LOY:  Jo Linda I don't know how often you get this question but we get it where an employer contacts us and says, hey, we have someone who is hard of hearing or someone who is deaf and needs to work in a noisy environment, you know, do we need to hire this individual because the person needs to be able to hear.  And my answer to this question is, can anyone else in that environment hear?  
	>> JO LINDA JOHNSON:  I think that's a great question.
	>> BETH LOY:  If it's noisy, if it's a noisy kitchen or noisy manufacturing environment, how does anyone hear.
	>> JO LINDA JOHNSON:  How does anyone do it?  I think your comment, Beth, brings up a good point, which is we, as employers, we really as part of our society, we focus a lot of time and energy on what we consider the quote-unqoute extras that a person with a disability might get, they are getting something extra.  But we never really consider the accommodations that we use ourselves.  My colleague, your colleague and our friend, Diana Cohen used to use this example all the time when they spoke she would talk about the employer is hiring you to do a job they are not hiring you to sit down but they still provide you with a chair but we don't think about that.  We don't think about the software technology that I get because I'm a director of an office  You know we don't consider that an accommodation.  But it is done to help me done my job easier and to be more efficient in my position.  The same is true for people with disabilities.  
	So you have a back condition.  You need a different chair.  So what?  Let's just figure that out so that the person can actually do what we hired them to do and be efficient.
	>> BETH LOY:  Right.  And now we move on to the service animal question.  We get quite a few of those.  And I'm sure you do, too.
	>> JO LINDA JOHNSON:  Absolutely.
	>> BETH LOY:  This question is an applicant for an administrative secretary job brought a service dog to her job interview.  And it says we know we have at least two employees who have allergies to dogs and it wouldn't be fair to them to hire someone who would bring a dog to work.  Is that good enough reason not to hire the applicant?  
	>> JO LINDA JOHNSON:  That's a great question.  And the answer is capital N capital O with like five exclamation points.  
	So Beth said it wouldn't be quote fair to them to hire the person with a dog.  
	Well, let me also make you aware that it would not be legal to not hire the person if they are in fact your best candidate because they use a service dog.  So there's fair and then there's what you are required to do by law.  
	So in this situation obviously you want to do something that will work for everyone and there are lots of things that can be done and JAN is a great organization to reach out to.  
	It includes things like air purifiers in the workstation where the dog is and/or in the workstations where the individuals are.  So that they are not subjected to the pet dander.  It means taking a specific path with the animal in and out of the building to and from the restroom so you're not crossing paths with the people with allergies  There's a lot of things that can be done  
	But can you just sort of say, well, there are people with allergies and/or there are people who are fearful of dogs so we're not going to hire you, the answer is no  That is making an employment decision based on disability.  As I said earlier, that is illegal.  Period.  
	>> BETH LOY:  Excellent information.  And it looks like we're really driving that home.  And I think that's good.  We're getting some good feedback on the driver's license situation, too.
	>> JO LINDA JOHNSON:  Good let's go back to it.
	>> BETH LOY:  The question that we had I'll reread it here it says a Federal agency requires a clerical staff to have valid driver's licenses because they have to have someone run errands for supplies and sometimes she's the only one available to run office errands.  One of the staff told us she's having seizures and won't be able to drive at least for a while.  Is driving an essential function for her.  
	So that was the question that we had.  And I would say 90% of the respondents believe that, no, it's not an essential function of the job.  Although some people were more firm in their beliefs than others.  But the interesting part of this is a lot of people put in solutions along with their comment on whether it's a essential function or not
	>> JO LINDA JOHNSON:  What were some of the solutions?  
	>> BETH LOY:  If she's unable to drive temporarily shouldn't her agency need to find a comparable temp position that could meet her limitations?  Someone said, what about having them ship to the office.  Finding alternate arrangements.  Distributing among all clerical staff.  Let's see.  
	Having a shuttle service provided for her.  Allowing her to take public transportation.  Allowing her to walk.  It would take more time out of the day probably.  But of course --
	>> JO LINDA JOHNSON:  But if it has to get done.
	>> BETH LOY:  Yeah, maybe just doing it a different way.  But most people said in their opinion driving wasn't an essential function of the position.
	>> JO LINDA JOHNSON:  So the folks who answered that question, good job, you've been listening, well done.  It is not an essential function.  It's likely not an essential function in this scenario.  I say likely because there are always circumstances where you throw in a few more facts and it changes the answer.  
	But based on what we have here, it's unlikely that this is going to be considered an essential function of the position.  And the reason is, again, we go back to that discussion about why was the person hired?  What is it that I need her to do.  If I didn't have this person doing X, I wouldn't need someone in this position.  
	So if your answer to that is if I didn't have somebody running errands occasionally, I wouldn't need somebody in that position, then that becomes an essential function.  But because of the nature of what she's doing, and how frequent she's doing it or rather not doing it, it really is unlikely that that's going to be an essential function of the position.  
	But even if it is, to the point about the solutions that were offered, it doesn't mean that we don't have to look for an accommodation.  
	So I like the accommodation of allowing her to walk.  I like the accommodation of having supplies shipped.  Who actually goes out for supplies anymore?  They are all mailed.  Amazon will get it there in three hours I've been told.
	>> BETH LOY:  Wow.
	>> JO LINDA JOHNSON:  Yeah, it doesn't happen here but that's what I've been told
	>> BETH LOY:  It definitely won't happen here in West Virginia but we can strive for it.  
	>> JO LINDA JOHNSON:  You can.  So thank you for your participation.  It sounds like you guys are a pretty sophisticated audience.  So it's unlikely even if the seizure condition that she has whatever is causing her seizures even if it's permanent and she'll never be able to drive and hold a valid driver's license, again we're going to have to consider other things and that might include redistributing the rotational assignment for running those errands to exclude her.  And she picks up someone else's non-essential functions.  So you know, either this example or I like to use my inventory in the warehouse example.  Because it's dirty work.  It's often hot work.  And no one wants to do it.  So it feels unfair when someone is taken out of the rotation.  This is not about fairness.  This is about equality which actually there is a difference although it doesn't always sound that way but it's equality of opportunity within employment context and that means that maybe I don't do exactly the same things you do.  But I contribute just as meaningfully as you do.  
	>> BETH LOY:  And there were two other points that were made by people who participated in sending information in.  And one I would like to read to you.  But the first one is, the person made a point, you know, someone who has seizures that person could be cleared to drive in six to nine months it's not always going to be permanent.
	>> JO LINDA JOHNSON:  They could, right.
	>> BETH LOY:  Now the comment I would like to read to you it says I fight this battle often because our organization requires a driver's license for all employees, even including janitorial staff who never have to drive for the job.  And this person says we finally got one janitorial staff hired with no license but it took months and required rewriting the job description.
	>> JO LINDA JOHNSON:  Yeah.  So I am very suspicious by nature, I'll confess that.  But I am suspicious of what I call blanket policies.  
	Blanket policies are from my perspective always a little bit dangerous.  I can't imagine an agency where it is essential for everyone to have a driver's license.  
	I can't imagine that scenario.  Maybe it just means I'm not very creative.  But I can't imagine a scenario where that's actually valid.  And so for the agencies and the employees in those agencies who are struggling with this issue, I would really -- maybe I would approach the folks who were fighting against you and pushing back, I would approach them from the perspective of asking them, when someone challenges this in an EEO complaint, how are you going to defend this?  That usually brings some silence.  And some nervousness.  And that's what typically gets the ball rolling in making a change.  
	>> BETH LOY:  Well even in a small town, the small town we have here in West Virginia a lot of places now have public transportation.
	>> JO LINDA JOHNSON:  Ya'll have busses in West Virginia talk about progress.
	>> BETH LOY:  I know it's unbelievable.  We have one.  It's four wheel drive at least which is more than I can say for DC.
	>> JO LINDA JOHNSON:  I love it
	>> BETH LOY:  So lots of different options out there for these types of things now  Okay.  So now that we're moving into reasonable accommodation issues, this is a question from a Federal agency who wants to hire a person who uses a wheelchair.  Now the agency needs to make some changes to the building and the building is leased.  The landlord doesn't want to make the changes.  Said the agency could modify -- couldn't modify the building, either.  So what are the options here and where does the responsibility lie?  
	>> JO LINDA JOHNSON:  This is a good question.  Whoever sent it in, I want you to know what you're legally obligated to do  I also want -- I also want to be upfront.  I don't want to lie to you and tell you that this is going to be an easy fight  You have a fight on your hands.  You are right.  And so it's always going into a fight knowing you're right.  But it is going to be a fight.  This happens more than it should.  I will tell you.  But here is the step-by-step process.  
	No. 1, hire the person.  Absolutely hire the person.  No. 2, make temporary arrangements for them.  
	So whatever that might mean.  Working out of a satellite office, teleworking  Figure it out  And once you got that settled, then you need to engage your Office of General Counsel.  You need to engage your Office of Acquisitions and your contracting officer on this contract and then engage GSA because if you're leasing the facility that means GSA did it for you so the reason you need to engage those three offices is because somebody dropped the ball somewhere and the goal is not to point fingers so don't go in with that mentality the goal is to figure out who is going to take responsibility for solving the problem.  
	And when I say somebody dropped the ball what I mean by that is no contract with the Government should ever be signed where there's not a clause that says the individual who is signing the contract with the Government agrees to comply with all Federal law.  If that clause is missing, that's a problem.  If the clause is not missing, and hopefully it's not, hopefully it's boilerplate in every contract, then the contracting officer has to enforce the law and enforce the contract, which would include making accommodations.  
	The Rehabilitation Act is a Federal law.  
	Americans With Disabilities Act is a Federal law.  
	And so the owner of the building must comply with that.  And GSA is going to be necessary to engage because they are going to be the ones interfacing with the building owner from whom the agency or the employer has leased from.  So that process of figuring out who is right, who is wrong and forcing the agency to -- excuse me; forcing the building owner to do what they are obligated by law to do and then actually getting it done, making physical modifications, that doesn't happen overnight.  It wouldn't -- it could take anywhere from four to six months considering construction so that's why you need a temporary situation you do have to show you're moving along in that process because if it's not done in a year from now you have a legitimate claim that I have a reasonable accommodation and my agency hasn't done anything but if you're working through it and it's moving, you will have a defense that yes, it's happening and these are all the steps that we needed to take.  
	So again, hire them, then make temporary arrangements.  And once you've got them settled, then you reach out to your Office of General Counsel because they are going to need to fight the fight for you.  Your Office of Acquisitions because it's the contract that you're going to use as the vehicle to force the owner to do what they are obligated to do by law and GSA because they are the party who is leasing it for you.
	>> BETH LOY:  This question always kind of bums me out because you know a lot of times the changes need to be made to the building that there will be some negotiation about who pays for them, things like that.  A lot of times it increases the value of the property  
	>> JO LINDA JOHNSON:  Right.
	>> BETH LOY:  So I'm always kind of perplexed about how these things tend to get caught up like mud gets in your tires here in West Virginia.  
(Chuckles).
	>> JO LINDA JOHNSON:  Next you're going to start talking about cherry pickers and lose all of us because we won't know what you're saying.
(Chuckles).
	>> BETH LOY:  This seems like -- it seems like things get bogged down a lot
	>> JO LINDA JOHNSON:  Yes.
	>> BETH LOY:  So next question, after an applicant was offered a job she disclosed the disability and asked whether she can telework full time if she gets the job an agency policy says employees have to work at least a few months in the office before they can telework and they have to come in at least one day a week.  
	Can the agency go ahead and deny the request for full-time telework based on the agency's policy and if not, can the person at least be required to come to the office for training?  
	>> JO LINDA JOHNSON:  So this is a little bit tricky.  And so I want to be careful about this question.  
	Now, I said a couple of minutes ago that all agencies sort of blanket policies make me a little antsy.  
	So certainly when we have a telework policy that says everyone must do X or no one can do Y, whatever the case, I want everyone to understand generally that your agency policy is very much trumped by Federal law.  And if I need to telework as a reasonable accommodation, then I need to telework as a reasonable accommodation.  Period.  
	But the other side of that is, if I am a current -- let's start with current employees  And my job requires me to be in the office, well, then, suddenly teleworking full time becomes an unreasonable accommodation.  So the accommodation has to work for both the employer and the employee.  
	So let's start from that big picture.  And then dive into this question.  
	The question is, if I'm new and I have a disability that really would be eased if I telework full time does the agency have to let me telework right off the bat?  In my agency if I were posed this question, I would say no.  I would say that you can deny the applicant the right to telework full time from Day 1, unless it's a telework position and everyone teleworks from Day 1.  
	Absent that, if this is a typically an office setting position, then I would say that it's okay to require the person to come in perhaps on a modified telework schedule maybe not full time maybe we could negotiate two or three days a week to start because the -- depending on the person's disability and the need for the accommodation of telework.  And what I would say to the employee is we will revisit this once you have become acclimated to the office, acclimated to our work and the way we want things done let's put a time on this we'll revisit this in two months or if something changes in the nature of your disability and you require us to review this sooner, we will do so but I would probably time cap it.  
	Once the person is acclimated, they have gone through orientation, they have gone through training and they are up and running like any other employee, it's time to revisit that and go back and reconsider whether or not you let them telework full time.
	>> BETH LOY:  I tend to advise employers and agencies that they can do things temporarily
	>> JO LINDA JOHNSON:  Right.
	>> BETH LOY:  You can come to an agreement and try an accommodation on a temporary basis and see how it's working for both parties.
	>> JO LINDA JOHNSON:  From my perspective, Beth, as a manager and supervisor, I make almost all accommodations a temporary assignment until -- and that helps me and I think that helps the employee, it helps both of us remain accountable to one another.  I say, look, let's try this.  We're going to revisit it in three months and that way they know and I know that in three months we're going to assess their performance, we're going to assess how the accommodation is impacting the office and whether or not it's causing an undue hardship and if everything is fine then that will be the accommodation but if it's not we're going to revisit and reconsideration so -- reconsider so I really start off all accommodations with let's do this temporarily.
	>> BETH LOY:  And see how it works.
	>> JO LINDA JOHNSON:  Exactly.
	>> BETH LOY:  Next question, this one is related to equipment.  If an agency provides equipment such as speech recognition as an accommodation for a new hire, does it have to pay the employee for the time it takes him to learn to use it?  
	>> JO LINDA JOHNSON:  Yes.  Simple answer, yes, just like you pay for every other employee to go through training, yes  You have to pay me when I'm training.  Even if I'm training on a new piece of equipment.
	>> BETH LOY:  And for some employees it's going to take longer than for others.
	>> JO LINDA JOHNSON:  That's right.  Some of us are a little slow some of us need to go through training two or three times.  I'm talking about myself.
(Chuckles).
	>> BETH LOY:  I don't know.  It just depends on what it is.
	>> JO LINDA JOHNSON:  It does.  
	>> BETH LOY:  Next question an employee received a promotion leaving to go to another agency he says he works better with a piece of assistive technology that's no longer made and the updated versions don't work as well for him.  Can he take that piece of equipment with him?  
	>> JO LINDA JOHNSON:  So the answer is of course he can if the agency says yes so the question is will the agency say yes?  My hope is that most agencies will say yes and here is how I want you to think about it.  I'm very much a capitalist and I think about the tax dollars that I pay for all the things that we enjoy in this society.  So my tax dollars at work if I required an employee to leave that piece of equipment here in my office where no one will ever use it because he needed it for his disability and no one else has that disability here, that's going to sit and rot or I could allow the tax dollars that are staying within the Federal Government just going to another agency to be repurposed so new money does not have to be spent from my perspective I'm not sure why an agency might say no if they have a need for it, fine.  But if they don't, it just seems to make good business sense from my perspective to allow the employee to be successful in his new agency and continue to serve all of us in the public.
	>> BETH LOY:  Especially in this situation where the piece of equipment is out of date for everyone else.
	>> JO LINDA JOHNSON:  Absolutely.  Who else is going to use it.
	>> BETH LOY:  Right
	>> JO LINDA JOHNSON:  You're going to have a new piece of software next year
	>> BETH LOY:  Right, exactly.  
	Okay.  Next question has to do with pregnant workers are there new requirements for accommodating pregnant workers inside of Federal agencies if so what are the new requirements and where can I find more information.  And then also, in the broad scheme Jo Linda how does pregnancy fall under the Rehab Act.
	>> JO LINDA JOHNSON:  Good question.  The first important point is that a normal typical pregnancy healthy pregnancy it simply doesn't fall into the realm of the Rehab Act being pregnant is not a disability and I'm sure there's somebody out there who is, you know, feels like 14 months pregnant thinking oh yes it is.  But a normal typical healthy pregnancy is not considered a disability.  So the little A accommodations, not capital A as in reasonable accommodations, but the little A accommodations that a pregnant woman might need maybe I can't stand for eight hours a day anymore when I'm in my ninth month of pregnancy and I need to sit okay I'm a cashier so give her a stool that's not necessarily a reasonable accommodation.  That's just good sense, that's good management.  We want our employees to be productive and I can't be productive if I can't stand and I'm in pain all day.  
	It's important to sort of separate those out.  
	However, there are certainly disabilities that can develop as a result of pregnancy  
	I might develop gestational diabetes.  I might develop high blood pressure associated with my pregnancy and really only limited to the pregnancy.  So I can develop a condition that renders me a person with a disability for the duration of my pregnancy.  Such that I need an accommodation for that.  So that does happen.  
	But normal typical healthy pregnancy is not a disability.  
	So pregnancy is not the disability.  The conditions that might develop from it might render you a person with a disability.  So if I'm a person with a disability who needs an accommodation, the genesis of the disability is irrelevant whether it's pregnancy or car accident or birth or whatever, or war, the genesis is not important.  It's the fact that I now have a disability.  And I need an accommodation.  So you work from needing an accommodation and move forward from there you don't get stuck on where and why the disability came to be.  
	So back to the first part of your question of, you know, is there anything new with regard to individuals who are pregnant.  
	What I would say is the answer to that is not new as in 2016  But in Fiscal Year 2014 the very end of that Fiscal Year, the EEOC issued updated guidance, pregnancy discrimination guidance.  So if you have not read that, I strongly encourage everybody to go to EEOC.gov type in pregnancy discrimination and new guidance will come right up.  It gives guidance to employees and more importantly it gives guidance to employers.  
	There has been unfortunately over the last decade, decade and a half, a rise in pregnancy discrimination.  And there has been a long decline from the '70s  And then because of that I think that enforcement entities lost their focus or really turn their focus to things that were hot.  
	And because they stopped focusing on it, it seems employers forgot that you don't get to ask people if they are pregnant when they are interviewing someone you don't get to fire someone when they come in and tell you they are pregnant just a lick PSA out there to everybody that pregnancy is still protected.
	>> BETH LOY:  Definitely it still is.  Jo Linda we're getting ready to have some severe weather in the east I guess.
	>> JO LINDA JOHNSON:  I'm so excited.  I'm so excited.  
(Chuckles).
	>> BETH LOY:  I am, too.  I want to see how my goats react to the whole snow thing.  So we're very excited, too.  
	This question says, if a person's health is jeopardized by commuting to work under certain extreme weather conditions, can that accommodation include help for commuting to work?  
	>> JO LINDA JOHNSON:  So that's a great question because as I mentioned at the start, there are two cases that talk about commuting that I want to encourage everybody to take a look at.  
		Here is what I would say, if a person on my staff said to me that they had difficulty in extraordinarily cold weather or extraordinarily hot weather commuting based on their disability and one disability comes to mind in particular, people who have difficulty regulating their own body temperature, because of particular diseases, then I'm going to figure out how to accommodate them.  And what that is probably going to look like is situational telework.  
	So I'm not necessarily going to be providing them with a different form of commuting.  But I'm just going to give them the availability of telework for their position.  Assuming their position fits with telework.  
	Situationally.  As it comes up.  You know, when we have one of those code red days here in DC in the middle of August when it feels like it's 100,000 degrees and the humidity is 99%, that might be a day where the person calls in or emails and says I'm going to work from home today that's absolutely fine similarly a day like today where it's 20 degrees when the wind blows it goes down to negative 10, again, I think the most reasonable accommodation in that situation would be situational telework.  
	If the person works for an agency that actually has a lot of commuting options like van pool things like that then absolutely I might explore that but the easiest one is probably situational telework.  
	>> BETH LOY:  Okay now let's move on here to just some other questions that we have gotten in during the presentation today.  As well as some that we got in before.  Let's start out with this one.  It's a Federal employee was struggling to find someone within his agency who can work with him as he navigates through on EEO complaint.  When he was hired he was provided with telework as an accommodation.  After two months his manager decided to take it away on the basis that there was no telework policy.  
	Is there someone else he can contact besides his supervisor, the DPM and the director?  And he says they haven't been getting back with him.  So he was having trouble with I guess you would say the normal routine of trying to resolve the issue internally.
	>> JO LINDA JOHNSON:  Sure.  So I would still stay internal but I think the next office I would try, if he's already filed an EEO complaint then he's already gone to the office but maybe I would reach back out to my EEO counselor and say, hey, I've tried to make contact with the Disability Program Manager and my manager and they have not been responsive and let the EEO counselor maybe broker that conversation the manager may get back to the EEO counselor sooner than they get back to the employee.  The DPM may get back to the counselor sooner as well I would go back to the office and try them the other thing I would do with DPM the one thing I know from experience with a lot of different agencies that DPMs always tend to be out and about helping people, talking about people.  And they are often away from their desk so they are not reading email, they are not getting phone calls  And so sometimes the best way to get in contact with them is to just sort of plant yourself until you run into them.  
	And then have a conversation with them.  
	So I want to give the benefit of the doubt to the DPMs because the folks who are in those roles are usually there because they want to help.  And if they are being less than helpful, it's usually for reasons that have nothing to do with the employee.  And often have reasons -- more to do with things that are certainly outside of their control.
	>> BETH LOY:  Right  
	>> JO LINDA JOHNSON:  So I would encourage those two things.  
	If you're still struggling after that, you know depending on the agency, I would say, Beth, if that person -- have that person try those things.  And if that still doesn't work, I would encourage them to go ahead and send me an email and you can provide them my email address.
	>> BETH LOY:  Sure.
	>> JO LINDA JOHNSON:  And I can talk more with them.  Because with some agencies, depending on the agency, frankly it's a small community and I might know folks there who can help.  So let's start with those two and see where that goes.  
	>> BETH LOY:  Yeah anyone who gets in that situation can call us and we'll see if we have any leads on where to go no problem at all.  
	A couple of questions that we got in during the session.  
	Let's see.  Can a law enforcement agency that requires employees have a top secret clearance deny a telework request using the reason that they can't provide the employee access to internal secret network.  It should be noted that executives in the agency are given thumb drives that provide them with access outside of the building and the employee is requesting telework approval for two to three days due to issues with lupus and other autoimmune disorders.  
	Any advice for this person, Jo Linda?  
	>> JO LINDA JOHNSON:  Well, so my advice for the agency would be to rethink your decision.  If you are able to provide a secure network and secure equipment for some in your agency, you are able to provide it to this person  
	So you might have an internal agency policy that says only executives get signed out thumb drives.  Again, I can't mention this often enough.  Federal law trumps any agency policies.  Period.  There's no exception to that.  Federal law trumps agency policy.  
	So only another Federal law can trump a Federal law.  
	So --
	>> BETH LOY:  There you have it.
	>> JO LINDA JOHNSON:  There you have it.  And what I advice you to -- advise you to do is go back, talk to your I.T. folks and advise them that this is something we're going to need to do.  And we can either do it proactively or we can do it reactively after the complaint.  Go through the system -- goes through the system and we're ordered to do so in a finding it's much less expensive to do it proactively.
	>> BETH LOY:  I would also say whoever is calling it a secret network is living in denial.  It's more than likely not.
	>> JO LINDA JOHNSON:  We are not going to talk about all of the breaches.  We're not  
	>> BETH LOY:  Okay.  Next question that we got in, it says, hello, earlier you stated don't make employment decisions based on disability-related information.  Period.  It is a violation of the law.  Period  But earlier you said we could recruit for them, actually go out and look for them.  
	There are all sorts of advocacy groups that would be delighted to have an employer contact them.  And let them know they are looking for individuals with disabilities who have X set of skills and whatever the skills are that you're looking for in particular.  
	Is specifically aiming your job announcements to particular groups, even with good intentions rather than to the general public reverse discrimination?  
	>> JO LINDA JOHNSON:  So I have three things to say about that.  First of all it always makes me nervous when I have my own words quoted back to me.
	>> BETH LOY:  It was very good, too  From what I remember
	>> JO LINDA JOHNSON:  That's right.  
	But No. 2, it pleases me greatly that you were listening so intently so thank you for listening and thank you for participating and thank you for sending in the question.
	>> BETH LOY:  We'll have to thank the captioner, too, I think.
	>> JO LINDA JOHNSON:  Absolutely.  Great job on all fronts.  
	But here is No. 3, there's no such thing as reverse discrimination.  
	Sorry to take my frustration out on the questioner.  But that phrase is just absolutely one of my pet peeves.  There is no such thing as reverse discrimination.  There's something called discrimination.  And then there's not discrimination.  And that's it.  
	So what you're alluding too is does a person who doesn't have a disability -- and I'm glad you asked the question because it's an important nuance I think for everyone to understand.  
	So I said don't make an employment decision about somebody based on disability but I also said go out and recruit specifically persons with disabilities so how can both of those stand?  And co-exist peacefully?  
	So an easier way to think about it might be this, don't make employment decisions that are negative in nature based on disability.  
	If you're going to hire me because I am a person with a disability, I'm qualified for the job, that's A-ok.  If you're not going to hire me because I'm a person with a disability that is not okay that's making a decision based on disability.  
	But for the geeks out there like me who want the more specific sort of legalese here's the reason why there's no discrimination when I specifically recruit for or only look for individuals with disabilities to fill a position, in order to file a claim whether we're going to Federal Court or through the administrative process, I have to be an individual who has standing to file a claim.  
	And so to file a complaint, if I'm in the Federal system.  
	So who has standing?  The individuals who have standing are those who fall into the protected classes.  So under Title VII everyone has standing because everybody has a race everybody has a gender everybody has a religion or a lack thereof.  Everyone has standing.  
	Under the Age Discrimination in Employment Act, everybody doesn't have standing because the act protects people who are 40 and over.  Period.  
	So if I'm 22, I don't have standing under that law.  So I don't get to bring a claim.  
	Similarly, under the ADA and under the Rehab Act, the individual who has standing are individuals with disabilities.  If I'm a person who does not have a disability, I have no standing to bring a claim that I was discriminated against because I don't have a disability.  
	Hopefully everyone followed that.  But that was really just for the geeks out there like me.  
	>> BETH LOY:  And me.  
	>> JO LINDA JOHNSON:  And you.
(Chuckles).
	>> BETH LOY:  You can classify.
	>> JO LINDA JOHNSON:  That's why we get along.
	>> BETH LOY:  Yeah.  
	Okay.  Another quick -- let's see here  This one is pretty good  
	If an employee has been injured on the job and this employee operates heavy equipment, is there a time limit to accommodate him being on light duty and return to his job full time?  And this person has been on light duty for three years.
	>> JO LINDA JOHNSON:  Whew, wow, that's a generous employer.  So there's no time limit that's written in any regulation.  There's lots of case law that suggests that generally -- and I use that phrase loosely because generally doesn't give me a bright line, generally, we need to either see improvement so that the person can go back to doing the job that they were hired to do  Or we need to consider reassignment after about a year.  
	So if an employer -- and that actually -- that year timeframe also tends to go generally, again.  For leave.  
	If a person is out on leave, extended leave because of a disability.  
	Generally after a year, an employer gets to make a decision.  So if I'm working but I need to be on modified duty, light duty, whatever you all call it, limited duty, after a year, you can certainly as an employer reevaluate and say, you know, okay, so where are we in terms of your recovery?  
	If my -- according to my physician I'm still three years out from being fully recovered, the employer is well within their right to think about reassignment.  You don't have to keep me on light duty for the next four years.  But if my medical professional comes back and says yeah I know this is taking a while but she should be back up in four more months, I think the employer should just give me the four more months.  So an employer who has had somebody on light duty for three years, No. 1  that's generous No. 2 you didn't really need to do that No. 3 if it's working for you go ahead and continue it but if it's not working for you, you need to think about what's your next move.
	>> BETH LOY:  Okay.  That's a good step-by-step answer to that question.  
	We've got one related to pregnancy.  
	It says, what if the accommodations needed to accommodate the pregnancy related condition is a slightly decreased workload?  Any thoughts on this?  
	>> JO LINDA JOHNSON:  So part-time work is considered a reasonable accommodation, moving somebody from full time to part time and part time doesn't always mean 50% it could mean I'm moving from 100% to 80%.  That certainly happens.  It's -- if it's not considered a reasonable accommodation and employers don't have to lower production standards lower productivity standards you don't have to do that as a reasonable accommodation.  But if an employee can only work six hours a day for the last trimester of their pregnancy, then move them to 80% time and you pay them 80% of their salary.  And then the good news about pregnancy is that one way or another it's coming to an end.  It's not going to last forever.
	>> BETH LOY:  Baby is coming out
	>> JO LINDA JOHNSON:  Yeah that baby is coming out so you have an out, you know when it's going to end but you should certainly consider different options like that, 50%, 60, 70 whatever might work for the employee
	>> BETH LOY:  And --
	>> JO LINDA JOHNSON:  I'm sorry Beth one second I do want to distinguish, if between capital A accommodation because they developed a condition that renders them a person with a disability or little A accommodation my doctor just says that you know I'm starting to have early contractions and I'm dilating early so they would just rather that I'm on bedrest.  That's not necessarily a disability.  And again, it will depend on the specifics of the diagnosis but I need to be off my feet ten hours a day okay that's little A accommodation  How you respond as an employer may very well be exactly the same in both cases.  But one you're required to do  And one is because it's smart.  And you do it because you're smart  
	>> BETH LOY:  Okay.  And we always have to get another Schedule A question in for you before we let you go.  
	The person says, can an agency use Schedule A to hire someone with a history of a rotator cuff injury?  
	>> JO LINDA JOHNSON:  Sure.  So there's no list, there's no regulation that outlines exactly what meets those three categories that I talked about earlier remember Schedule A is for people with intellectual disabilities, psychiatric disabilities and severe physical disabilities.  
	So an agency is free to define that as they wish.  And in my agency I choose to define a rotator cuff injury as a severe physical disability, I can.  
	The one thing I would say is that's obviously who Schedule A is meant for Schedule A is meant for people who are being disadvantaged in employment because of their disability.  
	But there's nothing that says they couldn't.  
	>> BETH LOY:  Okay.  That makes sense  
	And Jo Linda you and I have done a lot of presentations on mental health related issues and I wanted to share a situation I had when I was doing a presentation here a couple of months ago.  I had someone in the audience say to me, Beth, you know, when we're talking about letting individuals with mental health issues into our workplace, don't we have to consider the safety of our other employees?  
	>> JO LINDA JOHNSON:  Can I stop you there for a second?  
	>> BETH LOY:  Yeah, please do.  
	>> JO LINDA JOHNSON:  I do want to hear the rest of the scenario but here is the question I want to pose to the audience as you finish the rest of the question there are a lot of assumptions built into that statement.  What are they?  I need everybody to start thinking about these assumptions that they are building in before anything ever happens  They are building in a huge assumption.  Okay, go ahead, Beth.  
	>> BETH LOY:  I just said to her, well I didn't know what to say right at first I'm still amazed that after 20 years of doing this job I still get these questions.  But you know the media has a lot to do with this.
	>> JO LINDA JOHNSON:  Sure.
	>> BETH LOY:  And if you work in the field like you and I do on a day-to-day basis, this is an easy answer.  People with disabilities come in all shapes and sizes.  People with depression, anxiety, and other mental health conditions, a lot of individuals you work with have these conditions.  And you'll never know it.  
	>> JO LINDA JOHNSON:  Uh-huh.
	>> BETH LOY:  That's what I tried to explain to her.  And I also said, you know, violence in the workplace is about anger.  It's not about having a mental health condition.  And I just wondered if there was any better way that you had to answer that question or any advice you could give to other people who work in the field and get that question.
	>> JO LINDA JOHNSON:  Right.  I think you answered the question perfectly.  The one thing I would add is the question that I asked which is, what are the built-in assumptions?  And the first built-in assumption is that all individuals who have mental impairments are violent.  And that is just flat out not true and Beth I'll put you on the spot and maybe someone in your office can run and get this but I know you all have stats on the percentage of individuals with disabilities whoever have a violent outburst.  And if I recall correctly, it's less than .1%
	>> BETH LOY:  Right very low.  Negligible.
	>> JO LINDA JOHNSON:  It is absolutely negligible so the assumption is that because I have a mental impairment I'm naturally going to be violent is just patently false and that's one of the assumptions that everyone needs to let go of it's flatout patently false and Beth is right our news media sort of propagates this idea and when you see something enough you start to believe it.  So you start -- you see enough violent episodes where the media sort of attaches without any evidence or any facts some assumption that the person has a mental illness to the event and you start to conflate the two.  If you have a mental illness, you must, in fact, be violent and I need everyone to really separate those.  
	People with mental impairments are your brother.  They are your best friend from elementary school.  They are people that you know and have lived with, loved, worked with, worked beside for years.  
	One of the most prominent fortune 500 companies is run by a person with bipolar disorder.  And it is perfectly well managed.  And he's wildly successful.  
	There are lots of Federal agencies where your senior leaders have depression.  That's a person with a mental impairment.  But you don't think about that as being a mental impairment.  So we really need to broaden our idea of what mental impairment is and what are our expectations.  
	I'm just like anybody else.  If I have postpartum depression.  If I develop schizophrenia later in life as it often comes on.  Bipolar disorder, what are some other impairments that people that are fairly common in the workplace, Beth.
	>> BETH LOY:  A lot of times it's anxiety.
	>> JO LINDA JOHNSON:  Oh, for sure.  Does anyone not know somebody who is on an anti-anxiety med?  I don't.  I don't know anyone who doesn't know someone.  So it's very common.  
	Those are mental impairments and those are not violent people those are your friends those are your families.
	>> BETH LOY:  Now we have PTSD.
	>> JO LINDA JOHNSON:  So what does that mean?  PTSD is not that one example that you've seen a thousand times over.  It only happens that one time.  But because we see it so frequently, we think it is very common.  It really is not very common.  
	The common person with PTSD has dizzy spells so needs an accommodation for walking  Often has a service animal for that very purpose.  The more common person with PTSD has noise issues.  Not violence issues.  Noise issues.  So they need sound depressants in their office those are the much more common things.  It really, really does help to educate yourself to sort of dispel some of those fears and stereotypes.
	>> BETH LOY:  And we now have the stat you were looking for it says most people with mental illness are not violent and only 3 to 5% of violent acts can be attributed to individuals living with a serious mental illness.
	>> JO LINDA JOHNSON:  So 97% of people who commit violent acts have no mental illness so we are saying we should base our assumptions on facts not fears.
	>> BETH LOY:  That's from the Department of Health and Human Services  
	This is one of the things I always try to educate on and I like that the person asks the questions.  I want people to be able to be open and be free, like you said, with what they are asking.  But also want people to understand that it's about anger.  It's not about a mental health issue.  
	>> JO LINDA JOHNSON:  I'm with you, Beth, I really do appreciate when people ask the questions that maybe feel a little uncomfortable because they are afraid to say it, they are afraid of being labeled because they ask the question I encourage people to say what's actually on your mind when I have in-person audiences I say listen tell me what you're really thinking because I can't address those issues until you're actually honest with me.  
	The flip side to that and what I try to do and hopefully I do it respectfully and usefully to the audience is I try to challenge those ideas.  
	So I want you to be open and honest about your fears.  But I also want you to be open to me challenging those.  
	Because people with disabilities are like any and all of us.  And as a reminder, it's the one protected class that all of us potentially could join.  At any moment.  If we're not already a person with a disability.  It touches everyone in some way.  
	So we need to be a little more compassionate certainly but we need to be a little more seeking of information so that we can be a better service to all of us collectively.  
	>> BETH LOY:  Certainly if anybody wants to contact JAN you don't have to give your real name.  You don't have to give where you're from.  You don't have to give us any information that you don't want to.  So if you have something that you would like to express or something that you would like to get information on, you can feel free to do that.  
	And Jo Linda, I really want to thank you for taking out your time today to be our featured speaker.  We do appreciate all the knowledge and everything you shared with us.
	>> JO LINDA JOHNSON:  It is my pleasure.  Now send some of that West Virginia snow my wife.
	>> BETH LOY:  We're working on it.  We're working on it.
	>> JO LINDA JOHNSON:  Thank you so much.
	>> BETH LOY:  Thank you for attending and thank you, also, to Alternative Communication Services for providing the net captioning today.  If you do need additional information about anything we talked about, please let us know.  And if you want to discuss an accommodation, please feel free to contact us at JAN we do hope the program was useful.  Join us on February 17th for our second webcast in this series called successfully accommodating individuals with disabilities in the Federal workforce and it will feature Linda Batiste and me, JAN principal consultants in that session.  And finally, as mentioned earlier an evaluation form will automatically pop up on your screen in another window.  If you don't have your popups blocked.  As soon as we're finished.  We do appreciate your feedback so we hope you'll take a minute to complete the form.  Again, thanks for attending.  And this concludes today's webcast.  
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