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	>> BETH LOY:  Hello, everyone, and welcome to the Job Accommodation Network's monthly Webcast Series.  Today's program is called "Accommodation De)construction".  And it will feature Tracie DeFreitas before we turn it over to Tracie we'll need to go over just a few housekeeping items first if any of you experience difficulties during the webcast please call us at 800-526-7234 for voice and hit button 5 or for TTY call 877-781-9403.  Second toward the end of the presentation, time allowing, we'll have a question and answer period.  But you can send in your questions at any time during the webcast to our email account at question@askJAN.org or you can use our question and answer pod located at the bottom of your screen to use the pod just type in your question and submit it to the question queue.  Also at the bottom of your screen you'll notice a file sharepod.  If you have difficulty viewing the slides or you would like to download them highlight the file and click on the button that says download files.  And finally I want to remind you at the end of the webcast an evaluation form will automatically pop up on your screen in another window.  Now, if you have popups blocked this won't happen but you will get the evaluation form sent later in a follow-up email.  
	We really appreciate your feedback.  So please stay logged on, fill out the evaluation form if you do get that.  
	And now, what I'm going to do is I'll turn the program over to Tracie, Tracie, take it away.
	>> TRACIE DeFREITAS:  All right, thanks, Beth.  And welcome to everyone joining us today.  This presentation is about sort of deconstructing the interactive accommodation process in a way that demonstrates how important it is to know what we don't know, to ask the right questions and to also gather sufficient information to implement accommodations.  
	I'll talk about the Interactive Process in brief.  But our focus today will really be on navigating the inquiry part of the process using several challenging accommodation scenarios.  
	So let's get started.  
	Next slide.  
	One more.  
	So what is the Interactive Process?  The way we see it at JAN, it's simply a collaborative effort between employer and employee to communicate with each other and identify effective accommodation solutions.  
	While private employers are not required to follow any specific Interactive Process under the Americans With Disabilities Act, it is recommended that employers have a reasonable accommodation policy.  And engage in a formal Interactive Process.  
	A formal process really creates a standard of practice for HR professionals, managers and supervisors to follow.  And this increases the likelihood that accommodation requests will be handled properly and consistently.  
	When policies and procedures are communicated to everyone in an organization this also helps other employees know about the ADA and how to request accommodations.  It helps co-workers understand if they personally don't need accommodation  Other employees may be requesting and receiving accommodations in the workplace.  So having a formal process is a way to facilitate communication and inclusion in the work environment and demonstrates the employer's good faith effort to accommodate and include individuals with disabilities  Next slide  
	Many of you are likely aware of the Interactive Process that JAN shares.  Our process of course is only one example but it's is six-step process that has recognizing accommodation requests and gathering information and exploring and monitoring and choosing accommodations, as well.  Your organization may have a different process that better meets your needs and if so that's great but for anyone who doesn't know where to begin in the process, this is really a good place to start.  
	The process shows up here on your screen, it can easily be found on the JAN Web site by accessing the A to Z section of askJAN.org and if you go by topic and look under Interactive Process, you'll see some other resources there, as well.  
	So that's a tool you can use and take advantage of and it can be used to sort of develop your own process if you need one.  
	Next slide.  
	So when it comes down to it the effective of the Interactive Process really hinges on knowing the right questions to ask.  For example I once talked with a JAN customer who told me learned over time that by gathering more detailed information about his situation before he contacted JAN, he realized his experience about receiving information about accommodations was much more successful and this is because we don't have answers to many of the questions that are being asked we can be limited in our ability to explore accommodation solutions.  
	It takes some time but after we realize what we don't know it becomes a lot easier to gather the right information.  And in turn, you're able to come up with solutions and implementation accommodations by having more information that will help you do that.  
	Next slide.  
	So asking the right questions does matter  For example we may need to know details about an individual's medical impairment to understand why or how the impairment affects job performance.  
	What type of impairment is involved.  For example is it diabetes, cancer, multiple sclerosis blindness, et cetera what are the limitations and restrictions it may be difficulty sitting, standing, walking, seeing, lifting, concentrating someone might need to take medication or receive treatment.  Is the impairment expected to be permanent or chronic or short-term.  And if the impairment is not expected to be permanent, how long will the individual be limited or restricted.  
	Details about the individual's medical impairment can impact accommodation decisions and so it can be important to gather that information.  
	Under the ADA of course an employer may request medical documentation when the disability and the need for accommodation are not known or obvious.  
	JAN offers a sample medical inquiry form that can be used to gather sufficient medical information when an accommodation has been requested.  This information can be found through the A to Z section, once again, of askJAN.org under topics, medical inquiries and you'll also find some other useful resources there around that topic, as well.  
	Next slide.  
	So the next step is to gather information about the employee's job functions or performance standards, if the reason you're in the process is related to performance or conduct issues.  And we do hear that a lot.  So what are the barriers to performing job tasks, following policies or maybe meeting performance requirements.  I've talked to a lot of customers who have no idea what the employee's job duties are when they call us you really have to know what the employee is having difficulty doing so it's important to talk with the individual.  To look at a job description, perhaps, to shadow them on the job.  To really get as much information as possible to figure out what is this individual having difficulty doing or what is impacting their ability to work in some way because sometimes it's not necessarily on the job but rather there may be a barrier preventing them from getting to work in some way that's disability related.  
	So you have to gather as much information as possible.  
	If the situation involves a failure to meet performance or conduct standards, then it's really important to address these issues.  
	So for example, attendance can be impacted by limitations that are associated with an employee's medical impairment.  
	So what's known about the attendance policy?  How is it applied to everyone in the work environment?  
	Why is the employee not meeting their requirements through the policy?  
	So you're going to ask questions around the person's ability to meet that policy to figure out what exactly is going on and you'll use information about the medical impairment and figure out why the impairment is affecting their ability to meet the requirements of that policy.  Sometimes the policy can be modified as an accommodation but you'll have to take a look at that and figure out exactly to what extent can it be modified.  We'll also look at things like what's preventing an employee from meeting a performance quota or deadline so it's important to keep in mind that individuals with disabilities are expected to meet the requirements of the job, the performance or conduct standards as well as production standards just like any other employee.  But sometimes an accommodation is needed to enable them to do so.  
	So it's important to address those issues another area to explore may be safety in performing job tasks.  This one comes into play not very frequently but when you're collecting information about job tasks you need to know how tasks are performed, how performance is affected and it may be necessary to also address any safety issues so that may be a relevant factor.  
	After information has been collected regarding job tasks, it's common then to address whether or not job tasks can be performed in a different way as part of the accommodation process.  So after you figure it all out how the job might need to be performed and what's problematic, sometimes the next step is really to figure out can it be done differently?  Sometimes we get stuck in a box and think job functions can only be performed in one way but that's really sort of the heart of accommodation is the idea that we may be able to restructure how things are done to make it work.  And so that leads to questions about how to accommodate.  And so let's move on to that topic on the next slide.  
	Obviously there will be many questions to ask and answer while you're exploring accommodations.  Reasonable accommodations can take many forms.  Job restructuring as I mentioned where there's a change in how or when job functions are performed.  Modifying a schedule.  Modifying policies.  Providing equipment like assistive technology or an ergo chair or adjustable desk.  Allowing the use of intermittent leave as needed or extended leave these are of course simply examples of the more common forms of accommodations.  The type of accommodation will become evident based on the situation of course.  And as you go through that question oriented process of figuring out exactly what the individual may need  
	Ultimately the employer has the right to determine what is reasonable as an accommodation.  But the key is that the chosen accommodation must be effective for the purpose it enables the employee with a disability to perform essential job functions or meet performance requirements or to receive the same benefits or privileges as other employees.  Reasonable simply means is it feasible if the change can be made without creating an undue hardship meaning it can be done without being unduly disruptive or causing significant difficulty or expense.  
	Sometimes there is a question about whether the employee is still qualified and able to perform job functions and when an accommodation isn't effective in the current position and the employee cannot perform essential job functions, that person is no longer qualified for that position  When this happens, reassignment may need to be considered as the next step in the Interactive Process.  
	So all of these things are things you'll be thinking about as you address accommodations and of course these are just examples of some of those questions that you might consider along the way.  
	Next slide.  
	Ultimately accommodations are provided after navigating a process of Q&A basically.  And JAN can help employers work through the process and brainstorm what needs to happen as part of this process.  As we are going through those steps, there are a lot of different issues that might need to be addressed along the way.  So we can help you with that.  
	So now we're going to get started sort of deconstructing some challenging accommodation situations.  And basically what I've done here is gathered up a number of different accommodation situations that we tend to hear about that perhaps are a little bit more challenging or maybe there isn't formally EEOC guidance about so as a result you really have to think it through and figure out what makes sense for the situation.  And so I've gathered some of those situations and what we'll do is we'll go through them and sort of deconstruct some them in a way that pulls out some of the questions that may need to be asked or may have been asked in order to figure out the accommodation solutions that were chosen.  
	So let's get started deconstructing those challenging accommodations and we're going to start with service and emotional support dogs as accommodation on the next slide here.  
	As you can probably imagine, this is a challenging topic.  And unfortunately there is no formal guidance from the Equal Employment Opportunity Commission regarding this topic.  However, JAN has received informal guidance from EEOC on this topic so the following information is predicated on that guidance so here is our first example for today.  Jovie has bipolar disorder and was having difficulty managing the stress of the tree trimming season at Gimbel's she requested and was approved to bring her emotional support dog Jingle to work as an accommodation.  How was it determined that an emotional support dog would be a reasonable accommodation for Jovie?  Next slide.  
	Well, to know if Jovie is entitled to an accommodation under the ADA we need to note does she have a medical impairment in this case she has bipolar disorder how does the limitations affect her.  She has problem managing stress and emotions due to side effects of periodic changes in her medication which is affecting her ability to handle stress, work with others, stay focused in performing her job duties as a tree trimming expert at the department store and now certainly as part of the process we would get into greater detail here but this is of course just an example.  So these are some of the things that we know.  Now we know the disability related need for the accommodation but what will a dog do to support her on the job?  
	So what she expresses is the dog will calm her when she becomes emotional or agitated and may redirect her focus in some way and in turn help her cope with stress at work.  
	Next slide.  
	Sometimes people are unclear or hesitant to allow a dog in a work situation but when necessitated by an individual's medical impairment and when it's reasonable an employer may have to allow animal access and allowing a service or emotional support animal into the workplace as an accommodation may fall under -- it may fall under the category of modifying a workplace policy, assuming the employer perhaps has a now animals policy for example.  
	We do receive inquiries regarding whether it makes a difference if the dog is a service dog or an emotional support dog.  And there's nothing in the ADA or its regulations that addresses emotional support dogs as workplace accommodations.  There's also nothing in written guidance from the EEOC.  Under the employment provisions of the ADA there's not a specific definition of service animal.  So whether we're talking about a service or emotional support dog probably doesn't matter.  What I would say is essentially focus on whether or not the accommodation is justified by the medical impairment and is the accommodation reasonable  Determining if an animal can be allowed at work will typically depend on the employee's job and maybe the work environment.  So for instance, there could be some jobs or work environments in which it would be difficult to accommodate someone having a dog with them regardless if it's a service animal or emotional support animal.  Ultimately an employer has the right to request documentation that demonstrates the need for the dog at work that the service animal is trained in some way, and that the animal will not disrupt the workplace.  
	Next slide.  
	Sometimes accommodations may need to be considered on a trial basis to monitor effectiveness.  This is one of those situations where a trial accommodation may make sense.  I usually suggest drafting a written agreement that outlines the terms of the accommodation.  For example, how long it will last, what factors might end the trial period, what will happen after the trial, things like that.  
	Any accommodation that is unduly disruptive does not have to be provided.  So if the dog doesn't behave appropriately and this affects others and how business is conducted then the accommodation may end.  However different accommodations may need to be implemented  So that's something that may have to be kept in mind if it's determined that an animal cannot be in the work environment for various reasons.  
	Next slide.  
	So there may be other accommodations to consider, particularly if the job doesn't allow for access of the dog.  If it's okay to discuss -- it is okay to discuss other accommodations.  But you want to err on the side of caution considering other ideas before considering access for a dog there may not be accommodations that will be effective as having the dog present.  So -- but there may be other solutions for Jovie's scenario.  And they might include encouraging the use of stress management techniques.  Allowing telephone calls during work hours to mental health professionals.  And others who might be of support to her.  Allowing breaks as needed.  Allowing a flexible work schedule.  And if it's an option, referring the individual to an Employee Assistance Program or EAP  Next slide.  
	Now, all of this talk about dogs in the workplace is probably conjuring up some of the other issues in your mind that we tend to hear about at JAN on this topic.  And this is what happens when other employees have an allergy to or fear of dogs.  For the sake of time I'm not going to get into too many details around these issues but an employer will have to address each situation individually so no one particular accommodation need is going to trump another.  You have a situation where you have a person who is asking for the dog.  Somebody who might be afraid of the dog or somebody who may have an allergy to the dog so you need to treat all of those situations individually to figure out whether or not accommodations are necessary and can be implemented.  
	So you'll do that on a case-by-case approach basically.  
	And so one approach could be to figure out how to eliminate in-person contacts between the parties involved.  Can the employees work in different areas of the building?  Can they establish different paths of travel?  Maybe communicate electronically or by phone?  Can schedules be changed to work at different times?  Or is work from home or a different location maybe an option?  
	Next slide.  
	If contact can't be eliminated then maybe you're going to minimize exposure.  So for example can a private enclosed work space be provided or maybe a portable purifier can be used at all stations who are involved in the scenario can they maybe not use common areas like break room or restroom at the same time so to ensure they won't come in contact with each can the dog not attend meetings or trainings can the individual be accommodation in a different way for group situations that everyone needs to be able to participate in there are lots of things that might need to be considered.  Next slide.  
	Some additional accommodations might include frequently cleaning work areas cleaning the carpets, cubical walls, window treatments, just making sure everything is getting closed.  Using HEPA filters with existing ventilation system suggesting dander care products for the dog the person who owns the dog might use products to reduce dander and allow periodic breaks to go outside or take medication or see a health care provider if that's necessary so there are a lot of potential things that could be considered as far as accommodation is concerned  
	Next slide.  
	So let's look at another scenario then.  We're moving on to Buddy here.  Buddy requested a new supervisor because his has a tendency to call impromptu team meetings change deadlines unexpectedly and frequently yells at employees when he gets frustrated with performance.  Buddy employer determined that was not a reasonable accommodation but provided alternative solutions so how did Buddy and his employer decide on the accommodations to implement.  Next slide?  
	In deconstructing this scenario, Buddy does he have a disability.  Yes we determined he has generalized anxiety disorder.  What are his limitations and restrictions well he has difficulty handling change, maintaining concentration, meeting deadlines, coping with stress which affects his performance.  His supervisor's management style makes it impossible for Buddy to meet deadlines and concentrate on one task at a time.  
	Next slide.  
	So a question that often arises in a situation like this is does an employer have to change a person's supervisor as an accommodation.  Well, EEOC states in their reasonable accommodation an undue hardship guidance an employer doesn't have to provide an employee with a new supervisor as a reasonable accommodation.  
	And this would be correct in most cases.  However, informal guidance we have received from EEOC indicates there could be situations when a new supervisor is necessary and so it's really important to gather information about specifically why the accommodation is being requested.  
	You don't want to just stop because this particular accommodation has been requested.  You want to gather information to figure out what's going on so you know exactly the root of the issue.  
	So for example, an employee with PTSD whose supervisor resembles an attacker there's really no way to resolve this by simply changing supervisory methods.  That person is always going to remind them of that individual.  So that may be an instance where changing a supervisor may need to be the accommodation.  Because other accommodations may not be effective.  
	EEOC also makes it clear that nothing in the ADA prohibits an employer from changing a supervisor if it's possible and it wouldn't create a hardship in some way so employers certainly are permitted to go above and beyond what might be required as a form of accommodation if it's what makes sense.  Now while an employer isn't required to change a supervisor as an accommodation the ADA may require that supervisory methods be  altered so let's take a look at some suggestions for this on the next slide.  
	I'm not going to go over all of the solutions listed here but changing supervisory methods might include examples like providing written job instructions via email.  Maybe providing positive praise and reinforcements.  Scheduling meetings in a way that is in advance or only on certain days.  And maybe developing clear expectations of responsibilities.  And the consequences of not meeting performance standards so the employee knows exactly what's expected so there are a number of changes that could potentially be made given the circumstances that would improve the situation and allow for a better supervision and allow for better communication between the individual and their supervisor, which oftentimes it really boils down to that.  Is that the communication isn't effective in some way.  
	And so by implementing some of those changes, that will help to improve communication  Hopefully that will make a difference.  Next slide.  
	 So here is another scenario.  Nicholas had a seizure and was restricted from driving for six months.  His job required him to make special deliveries all over the country but he couldn't perform this duty for an extended period of time.  
	What happens when an employee can't perform essential job duties?  
	Next slide.  
	Well, does Nicholas have a medical impairment?  Yes, he does.  He has seizure disorder.  
	What are his limitations and restrictions?  No driving for six months.  
	What job functions are affected and are they essential?  He is unable in this case to drive and this is an essential function because he's responsible for making special deliveries which means he's currently unable to perform job duties so we have an employee who really is temporarily unable to perform the job for an extended period of time and although it's temporary and short, it still is for an extended period of time.  An employer does not have to remove essential job duties as an accommodation but of course it certainly can if it wishes to I caution employers in removing essential job duties, it's something that I would say you would certainly want to consider on a temporary basis but removing essential duties long term really just changes the job so you want to be cautious in doing that.  If you make the decision to do so you want to document that establish a reason why you modified the job in some way.  But it is something that can be done  In this particular case my first thought might be can Nicholas be accommodated temporarily with different job duties is there a light duty he can fill for maybe a temporary period of time until he can resume his driving duties a position wouldn't have to be created so we're looking at what's currently available for example it might be the employer has light duty positions that might typically be reserved for those who are out on workers' compensation.  And may return to light duty for example.  
	So that could be an option that may need to be considered.  The employer might need to look at one of those positions for Nicholas if that's something that's available.  
	Now, based on the fact that Nicholas cannot currently perform his essential job functions because he doesn't meet the qualification standards he's really currently not considered qualified for his position.  
	There's no accommodation in the current position that will actually change that because he doesn't meet the qualification standards.  
	Sometimes this happens.  And if there are no temporary light duty positions available let's say you have already considered that, maybe the employer doesn't reserve any light duty positions, then it may be necessary to consider permanent reassignment as the accommodation.  
	And this is something that oftentimes will happen if you have a case of someone not being able to be accommodated to continue in their current position reassignment is of course the accommodation of last resort but oftentimes it can be a viable solution that will maintain employment for that individual.  
	So if there is a vacancies and they are qualified for it, then that's certainly something to consider.  Let's take a look at some reassignment principles on the next slide.  
	If you're considering reassignment the employer only has to consider vacant positions.  So the employer doesn't have to create a position or bump anyone from a position as a means of accommodating someone with a different job.  
	You would normally look at equivalent positions before you look at anything else.  So generally you're going to look for lateral vacancies that the individual may be qualified for with or without accommodation because accommodation can come into place again if there are some limitations that would affect the person's ability to perform job functions in that particular position if there are no lateral vacancies or equivalent positions then of course you can look at a lower level if there's nothing available and the salary or pay whatever it might be would come with whatever position the individual receives so you wouldn't have to maintain their higher salary or pay if that's the case.  Unless it's been done in the past and there's some sort of precedence for that but generally speaking that's not something that has to be done.  
	The employee must be qualified but doesn't have to compete for the position.  So we do get this question a lot.  You may have somebody who -- the employer says there are three positions and you can either bid for those positions or apply for those positions.  But if you're using reassignment as a form of accommodation, then as long as the individual is qualified then they are not to be required to compete for that position.  They are essentially placed into that job because they are already meeting the minimum qualifications for the position.  
	There is a collaborative duty to look for positions.  And the length of the process will vary.  
	So there really isn't a specific time period that an employer and an individual should have to look for other positions if reassignment is going to be the solution.  It's something you're going to have to take at look at case by case really but the key is obviously the employer will be in the best position to know what's going to be available or what is available but there is some duty on the part of the individual to look for positions, as well that might work out for them.  So there's a lot that comes into play when you're looking at reassignment.  We can certainly help you with any questions around that.  
	Next slide.  
	So moving to our next scenario this involves leave as an accommodation which of course is another real challenging issue under the ADA.  This involves Emily.  Emily returned to work after treatment and recovery from cancer and was accommodated with an extended leave of absence of six weeks beyond FMLA in this case how is extended leave beyond FMLA addressed as a possible accommodation under ADA and this is a question that we frequently receive.  
	Next slide.  
	Leave can be a challenging accommodation to manage.  And one of the more common issues that we hear about is whether or not leave must be granted beyond FMLA.  And I'm not going to get into too many details about FMLA or anything like that.  But we're really kind of staying focused on this from an ADA standpoint.  In this case what we do know about Emily, kind of have to ask the question what do we know about Emily and her need for leave?  In this case Emily had surgery and she knew she was going in for treatment.  And that that treatment was going to last beyond the allotted 12 weeks of FMLA.  So this was something that the need for accommodation was evident early on in the process.  Because her care was already planned.  
	So in this case, does she qualify for ADA if she qualifies for FMLA well in Emily's case yes because cancer is a medical impairment that will be covered under the ADA but in other situations an employer may need to gather additional information to help determine if the ADA applies.  Because a serious health condition under FMLA doesn't always qualify as a disability under ADA.  
	And so it may be necessary to gather up some additional information.  I do caution employers, if you're going to go that route, take a look at the FMLA information and see, do you already have enough information there to make a judgement as to whether or not you're dealing with an ADA case before you go seeking additional information under the ADA.  But it is something that ultimately may be necessary to determine if you can extend the leave time as an accommodation.  As you know, ADA is not a leave law.  So where leave is a form of accommodation it's not something that's guaranteed as an accommodation it just depends on just like any other accommodation whether it's reasonable so it's up to the employer's discretion to determine if it's reasonable, how much time is reasonable.  So that's all -- everything that will have to be evaluated.  In this case a best practice would be to notify Emily of the expected expiration of FMLA and then engage in the Interactive Process to address her need for accommodation under the ADA.  And determine if an extension of leave is reasonable.  Next slide.  
	What might be involved in that process?  Well the employer will need an anticipated date of return.  To determine the reasonableness of the expected duration of leave time.  So under the ADA, there's no specified duration of leave time required to be granted so it's up to an employer' discretion to determine how much time is going to be reasonable.  And it's necessary to assess whether or not the employee's position can be held for the leave period without it causing an undue hardship.  This is something that has to be case by case  
	So for example an individual in one person may be able to be out for a longer period of time than an individual in a different position just simply based on the type of work they do, how their absence affects the operation of the business so it's really not something where you can say well two weeks is always going to cause an undue hardship or another three months will always cause an undue hardship.  It has to be looked at very case by case.  
	So we'll look at whether or not the leave period is reasonable, whether or not holding the person's position during that period is going to create a hardship of course because without holding that position it's not an accommodation, you're not doing anything that's going to enable that individual the time they need to take care of themself and get back to work.  
	If the position can't be held what about reassignment as an accommodation so you always want to take a look at reassignment as a possible accommodation after you've assessed the leave situation so if a particular position perhaps can't tolerate the leave period then perhaps reassigning the individual to a vacancy that they are qualified during the duration of the leave period may need to be considered and EEOC talks about that in their reasonable accommodation and undue hardship guidance so employers should review and document how an employee's leave impacts business operations and whether continuing leave poses an undue hardship if the continuing the leave does impose a hardship the employer should be prepared to demonstrate why so when I am advising employers I'm always telling them that you want to document the sort of impact that's being experienced as a result of the individual's leave.  Did you have to move employees around or hire other people are people working overtime or unable to perform their own job duties so you want to keep a confidential log of that sort of information so you can use it to help make informed decisions about reasonable accommodations.  Then ultimately you'll be prepared to demonstrate why you may or may not be able to make an accommodation.  For more information regarding leave issues you can also go to the A to Z site on the askJAN.org on the Web site and look for information related to leave there.  We have a couple of documents that might be helpful.  
	So here is another scenario this is Walter he has a gastrointestinal problem that flares up frequently during flareups he misses work unexpected or arrives late this has affected completion of work products namely the proper printing of books after several absences tardies and printing errors lead to progressive discipline he disclosed his medical impairment to his employer when disability impacts performance or conduct what should happen?  Next -- next slide.  
	You can imagine we hear a lot about performance and conduct issues here at JAN and there are often a number of questions that need to be answered when addressing these issues for one it's important to know if the performance standard is applied consistently and uniformly employers should address performance and conduct issues as they occur and apply the same standards as they would with any other similarly situated employees I do talk to a lot of employers who maybe let performance issues go because they knew of a disability and weren't sure how to handle it but I would encourage you to always address performance issues -- issues from the start and to do so with all employees regardless of disability.  
	When there's knowledge that a medical impairment may be affecting ability to meet standards you need to learn more about why.  We hear a lot about attendance issues.  It's often necessary to modify an attendance standard or policy when disability affects meeting the standard and this may be something that you know the person has an impairment but you need to know more information about what's going on and why they are not able to meet the attendance standard that's in place.  So when there's a need for perhaps modifying an attendance policy you may have to consider getting medical information.  You want to know can a medical provider confirm the need for maybe intermittent absences and tardies so you have to kind of figure out exactly what's going on and what's affecting this individual's ability to meet the standard and get to work and do what they need to do.  
	And there are lots of reasons why a person can be affected in their ability to meet the attendance policies.  
	So information from a health care provider may not exactly state what an individual will need.  They might indicate that intermittent absences may be required a couple of times a month.  But it gives you a little bit more to work with so that you can figure out what exactly is going to be reasonable in the process.  So it will be useful in making modification to the policy and moving forward.  
	Next slide.  
	Allowing intermittent leave often allows permitting the use of unscheduled accrued paid leave or unpaid leave as needed due to a qualifying medical -- I spoke with an employer recently who told me in the past they made a blanket decision never to accommodate employees by granting intermittent leave time.  
	And the business it was a call center and basically you know intermittent absences put a strain on their operations when people were unexpectedly or frequently absent so we talked about the importance of not applying this type of practice across the board but rather assessing each accommodation situation case by case.  So while intermittent leave may be reasonable in one position it may not be in another so this comes back to the point that I made earlier about you really have to evaluate every accommodation situation on a case-by-case basis and it's important to really engage in the Interactive Process and analyze the situation to discover absences -- how the absences will affect business operations and the person's ability to perform job duties so for example are we looking at one to two days per month being absent or one to two days per week and what is the impact either way of those types of absences an employer doesn't have to completely disregard time and attendance modifying the policy often means allowing additional occurrences beyond the standard and those are absences that are strictly related to the medical impairment so any other absences of course will be counted towards the attendance policy but when the individual can show that those absences are related to their impairment then those might be excused often a window of arrival may help so for example as long as the employee arrives by 10 a.m. there won't be an occurrence counted against them however that person can still be held accountable again for any other absences however they can be accountable to make up the time so when you're providing sort of a window of arrival it doesn't mean they can come and go as they please. 
What it means is they won't be held against the tardiness policy but they will need to make up any time that they are missing.  So it may be that they are making up that time or they use available leave for the period that they are missing.  
	Note that if employees without disabilities are permitted to use their accrued paid leave intermittently at will then other employees with disabilities should not be treated differently and also the Family Medical Leave Act may apply as well so it may be necessary to discuss entitlement FMLA leave if that's an issue, as well.  Next slide.  Moving on to another scenario now this one is about Miles  Miles has multiple sclerosis which affects his mobility.  His employer offers two employee parking lots one is close to the building but he's frequently unable to find an accessible spot in that location.  Miles requested or demanded a designated accessible parking space as an accommodation how d did the employer address the parking space as a reasonable accommodation?  
	Next slide.  
	So assuming we know what we need to know about Miles' impairment and limitations, we need to address the specifics of the accommodation request.  And he has asked for a designated parking space.  
	So does the employer have control over parking this is one of the questions that I'll first ask when it comes up because sometimes employers don't -- they don't provide parking for employees or they have little control over the parking that's available to employees.  If the employer has some degree of control it may be possible to provide parking but this may depend on what's available to Miles based on his employment status so if we have established that there's some control we take a look at what is available and we also then figure out what is Miles entitled to?  So for instance in -- for example in our -- are certain reserve spaces only available to upper management is Miles an upper management employee if he's not he will more than likely not be entitled to park in those reserved spaces because those spaces aren't a benefit of his specific employment but the employer will have to consider if designated parking can be provided in the area that Miles is entitled to.  So we would have to take a look at that is it feasible to designate a space in an employee lot then the employer can do so as an accommodation.  You want to discuss the best way to designate the space while still maintaining confidentiality so for example Miles could be issued maybe a special permit and the space could be marked permit only if security monitors parking they may need to be notified of the accommodation but not provided medical information so they may need to know exactly what's going on and why there's a change, what's different but they don't necessarily need to know specifically why this sort of modification has been implemented.  This often brings to light the issue of how other employees utilize accessible spaces if they -- if employees use a state given placard and then you can assess whether that's currently meeting the needs of employees and add additional spaces if you can and that may be a way to resolve the problem. 
	Next slide.  
	All right.  So we're in the homestretch now this is our last scenario for today.  This one uses working from home as the example.  
	So we have Leon.  Leon has a neurological condition that's impacted by warm temperatures.  He is particularly impacted by his 30 minute commute to work and walking the distance from parking to the building Leon requested to work from home as needed during extreme temperatures.  How did Leon's employer determine if the accommodation was reasonable?  Next slide  
	So as you might expect, we sometimes receive questions about accommodations related to an employee's commute to work.  
	And while there is no formal guidance on this issue we understand it from EEOC that when an individual's commute is affected by their medical impairment an employer may have to provide accommodations that will enable the employee to work.  Now an employer wouldn't have to transport an employee to and from work but may have to consider other reasonable accommodations like a schedule modification to access a carpool or public transportation for example.  
	So -- or in this case, the accommodation is to work from home in order to avoid extreme temperatures as needed.  Next slide.  
	So some of the things we need to know is why does the medical impairment necessitate working from home?  Of course an individual can be expected to justify the need for the accommodation based on the medical impairment and provide documentation when necessary.  There has to be sort of a nexus between the impairment the limitations and difficulty with the commute.  
	In Leon's case he has a neurological impairment and that is exacerbated by extreme temperatures and those extreme temperatures would need to be defined in some way.  
	Does the employer have a telework program?  Well if the employer already has a telework program or allows other similarly situated employees to telework and Leon is entitled to telework just like those other individuals then he shouldn't have to jump through additional hoops to be allowed to telework this is something that's actually is a benefit of his employment so he should be treated the same as other employees to telework if that's the case then essentially all he has to demonstrate is eligibility to participate in that program as opposed to providing additional environment about his medical impairment and that sort of thing so you really want to take a look at that if it's something others are entitled to don't make the employee jump through additional hoops to get the same benefit.  
	Now of course we have to determine if the job can actually be performed from a different location.  Not every position can be performed from a remote location or a different location  
	So you have to take a look at whether or not essential job duties can be performed from home.  
	You want to take a look at the job description, talk with -- talk about the -- with the employee about what needs to be done  How it's done.  When it's done.  And figure out what work can be completed remotely.  
	So that there's sort of a plan around what will be done when Leon is able to telework instead of coming into the office.  
	If Leon is approved to telework as an accommodation for his disability it will have to be determined exactly when Leon is permitted to work from home so basically what are the parameters for this arrangement.  For example, when it is 80 degrees, when it's 30 degrees, or maybe beyond a certain temperature range that exacerbates his medical impairment so this will need to be defined and there should be a system for informing someone that he will be working from home on those days when the temperatures are extremely.  
	If it's sort of defined, it also helps people have expectations so for example the supervisor may be more aware that this individual may or may not be in the office that day but if they are able to telework they are still able to be effective and get some work done.  So it is a good solution.  Next slide.  
	Some of the other questions that tend to come into play include how will the employee be supervised for example how will they check in, will the supervisor be able to make home visits so you'll have to have a discussion about what supervision will take place.  Quite honestly I will say that's one of the issues that we tend to hear more from the employers about allowing this type of arrangement, particularly for those employers who don't typically allow telework as something that all employees are permitted to do.  
	So supervision becomes an issue.  
	But it doesn't have to be.  It's something that can be worked out.  How will his performance be monitored?  Will there be specific daily goals to meet, for example?  So there needs to be some way of determining when Leon will be effective at home.  
	So what functions is he going to be performing?  What sort of standards is he going to be meeting?  Or goals is he going to meet?  So that should all be established.  
	How will he interact with others?  Unfortunately we -- fortunately we all be able to communicate in remote or electronic ways so that opens up the workplace quite a bit and allows us to still stay in contact with each other so there may be various ways of interacting with co-workers in order to maintain that team connection.  
	So can communicate remotely with them whether it be via a real-time chat system of some kind or texting or just having a phone call, attending meetings remotely so there are lots of different ways to make that happen or using online meeting sources.  
	Does the employee have the equipment needed to work from home?  Well we're often asked if an employer is responsible for providing equipment to work from home.  This is a.to I can that EEOC hasn't formally addressed so there's no one specific answer to this question.  
	The issue must be approached on a case-by-case basis because depending on the particular facts that are involved the answers may be different so for example if other employees are permitted to work from home but the employer doesn't provide equipment, then this maybe amounts to the simply -- employee simply gaining the access to the benefit of employment just like everyone else so if they have what they need then the employer might not be providing anything else if on the other hand employees don't work from home and this is only an accommodation that's necessitated by a disability, then an employer might have to provide some of the tools or equipment needed to enable the person to perform essential functions from home.  This doesn't necessarily mean recreating the office at an employer's home but generally speaking many people who work from home will already have what's needed to perform job duties so the bottom line here is there's really no clear-cut answer and determinations will have to be fact specific.  Certainly we can help you with figuring out what questions need to be asked and providing information to help you sort through that type of situation and work through that type of Interactive Process.  
	So these are some of the types of questions that may need to be discussed before telework is arranged or implemented as an accommodation.  
	Next slide.  
	So here we have deconstructed a lot of challenging accommodation situations today.  You need to remember that of course JAN consultants can help you approach any Interactive Process situation.  We're here at your resource.  We can be part of your team in doing that.  
	It can be complicated at times.  But we sort of try to help make it as practical as possible.  You can contact us at any time if you have questions.  
	And for those of you who were paying attention to those scenarios, hopefully you saw the Elf connection, it's December so I had to throw that in there.  
	At this time we're going to go ahead and take a quick look, we have a few minutes so let's see what other kinds of questions we might have here
	>> BETH LOY:  We have a few, Tracie.  Here is one.  Is the employee expected to complete his or her job while the request for an accommodation is being considered.
	>> TRACIE DeFREITAS:  That's a good question.  So yes.  I mean, absolutely.  You know an individual needs to be able to continue to be productive and perform job duties while they are considering an accommodation.  Sometimes it takes a little while to confirm that an accommodation is needed to confirm an individual is eligible to receive it, it doesn't mean that the individual is necessarily excused from performing job duties while that's being figured out that being said there are certain situations where the individual can't perform job duties until an accommodation is implemented.  There are a couple different ways to go about handling a situation like that.  One could be removing job duties temporarily until it's determined whether or not the accommodation can be provided.  
	Another could be having the individual perform alternative duties or alternative work while the accommodation is being assessed.  
	And those I would say you really want to try to focus on doing that so that the individual is still working while you're going through that process.  
	There are rare circumstances in which the individual cannot perform job duties and it really is going to take a little while to figure out if or how the person can be accommodated and let's say they can't safely be performing job duties in which case leave might need to be considered but again that's a rare circumstance and I would say a last resort.  
	So first try and figure out if there's something that can be done in the interim.  And keep in mind when you're figuring out what accommodation is to be provided you need to act quickly it's not something that should take an extended period of time.  Gather the information you need as quickly as possible ask all the right questions and if you're asking the right questions, it shouldn't take very long because you're going to have the information you need to proceed quickly in the process.
	>> BETH LOY:  Tracie just mentioned extended period of time we have a question asking, what is considered an extended period of time.
	>> TRACIE DeFREITAS:  As far as providing the accommodation well that's a good question.
	>> BETH LOY:  I think that's what she's referring to.
	>> TRACIE DeFREITAS:  If that's the case there's no magic answer to that question.  Obviously there are going to be situations where someone comes in and asked for a -- asks for a schedule change is that something you can provide relatively easily in which case it shouldn't take very long to make that change, a um can of days, if that.  If it's something where let's say you have to obtain a piece of assistive technology, that's probably going to take a little bit longer because you feed to do your diligence in terms of researching the right products and then acquiring the product depending on your acquisition system in terms of paying for equipment, it could take a little bit longer.  So there's not a magic answer there  
	It is however important to be able to demonstrate that you're making progress as you're working through the Interactive Process.  
	So what I would say is I would encourage you to document everything along the way  Stay in constant communication with the individual  To let them know where you are in the process.  
	If you have your own formal reasonable accommodation procedures make sure you're following those procedures.  
	So basically you're supposed to move along in the process and provide an accommodation without delay.  
	What the answer to that will just sort of depend on the sections.  
	So like much that happens in terms of the ADA land, you know there's no specific answer.  It's something that you're going to look at on a case-by-case basis.
	>> BETH LOY:  Then Tracie we got a question in related to what if you offer someone a position as an accommodation and that person refuses it, how many times do you have to keep offering?  And how long do you look?  
	>> TRACIE DeFREITAS:  That's a hard question.  
	So certainly we have information from EEOC regarding reassignment as a form of accommodation.  If you look in the reasonable accommodation and undue hardship guidance there's a whole section on reassignment which is actually pretty informative.  It doesn't however state you know exactly how to handle that kind of situation  
	You know I think it's important that be sure that you're identifying a position that is reasonable in terms of the person being qualified for it, that it's not something that's being used to sort of push the individual out because it's a non-desirable position.  
	So in doing that, make sure you're looking at equivalent positions first.  
	If ultimately that is the effective accommodation, it's that individual's choice whether or not to accept it.  You can't force the individual to accept it.  But if there is no effective accommodation in the current position, you've offered an alternative vacancy and that's all that's available and they refuse it, at that point your obligation would probably cease.  Now, if you looked at it reasonably and kind of assessed there may be alternative positions or you know of another position that may be coming available in the near future, then certainly there's nothing that binds you to simply stop the process at that point.  So you could certainly consider alternatives.  But I don't think it's a case where the individual sort of gets their pick of the litter you don't necessarily get to choose among three to five different positions and choose whichever one you want.  
	So essentially it's -- try to offer the best that you can.  And an individual can certainly refuse it.  But if there are no other available options then the obligation to accommodate may cease at that point again back to specific case by case and we can certainly help you walk through that kind of situation.
	>> BETH LOY:  Next question, Tracie, this is kind of an interesting one this person says every time -- every time I have a visible bruise or scratch my boss asks if I fell again.  The person fell at work and had whiplash and also has fibromyalgia and arthritis and this person feels harassed at work and is asking what should I do.  I think the first thing is document, keep a calendar.
	>> TRACIE DeFREITAS:  Yeah, absolutely when you're faced with a situation where you have a supervisor, a manager who is making comments, individuals need to keep a log of those sorts of things.  It could lead to a case of discrimination.  And you want to make sure that you have documentation in order to get you to the point of filing a complaint if that's what's necessary.  But from the side of the supervisor or whomever asking these questions, it's not appropriate.  And so certainly you could let them know that those are questions that are of a personal nature.  And that it's really not something they need to be asking you.  
	An individual could certainly let them know that they feel it's inappropriate.  
	It may be something you want to take to a higher up or HR EEO if that's an available option for you to let them know that you feel like this is something that is harassment and that you're not comfortable with it so it can be documented.  So someone at that level can go ahead and work with the supervisor or manager to make sure they are not doing that.  Bottom line is it's not appropriate for them to make comments of that nature.  Document it.  Keep track of what's going on.  And do something about it.  If you feel uncomfortable, you feel like it's discrimination, then you need to say something to someone and have them take care of that
	>> BETH LOY:  We had a comment it says if someone falls though incidents may need to be reported for workplace safety reasons and that's just good management.  That's not really related to the ADA or disability.
	>> TRACIE DeFREITAS:  I absolutely agree.  And if it's happening in the work environment then it should be documented in some way.
	>> BETH LOY:  And I think it's important if the person has a disability not to treat the person with a disability more harshly than how you treat others should they be injured on the job.
	>> TRACIE DeFREITAS:  Yep.  
	>> BETH LOY:  Okay.  Next question, what happens if you agree to -- time off as an accommodation and the employee ends up taking more time and exceeding the time that you have given.  So if you give three absences a month.  Can you address the additional time of occurrences or do you have the responsibility to consider additional time off.
	>> TRACIE DeFREITAS:  That's a good question when you have a situation where someone is going over the time that was anticipated so for example I talked about intermittent absences earlier and how if someone has requested intermittent time because of an accommodation sometimes their medical provider their health care provider can speak to an expected or anticipated number of absences but when they start going over that time and if the employer or suspects that there may be an abuse of that time, then I think it makes reasonable sense to go ahead and address that.  You want to find out, okay, your doctor has explained that these are the number of absences that might be expected  Has there been a change in your need for accommodation.  And it's okay to address that with the individual.  Now of course you want to make sure you're not treating them differently than other employees who use their own time for their own personal reasons but if this is related to an accommodation that's been provided or if you're seeing just excessive absenteeism you may want to address it you can find out more about what's going on you can update the information that's been provided by the health care provider to see now if additional time is needed and if it's reasonable, yes, it is possible that additional time off may be needed as an accommodation.  Again, if it's something that doesn't create a hardship and can be provided to the individual.  
	So there's an opportunity to be able to follow up and figure out what's going on when there's a change that doesn't quite jive with what was requested initially.
	>> BETH LOY:  And let's see here.  Next question, in the Nicholas example this is the one talking about light duty.  Nicholas -- if he is temporarily moved to light duty on a lower pay scale can the employer change Nicholas' pay while in that position?  
	>> TRACIE DeFREITAS:  That's a good question and I think you're going to get into some complicated issues there.  One you want to make sure you're treating this individual the same as anyone else who moved into a temporary light duty position so you may want to look at if it's a workers' compensation scenario  I can't get into -- Fair Labor Standards Act issues could come into place as well.  It's a temporary situation.  It is a different job and of course the employer isn't expected to pay someone for work that is different than what they are actually doing.  
	There isn't anything specific within EEOC guidance that addresses this exact type of situation.  I would say if it's going to be let's say for an extended period of time and if it is then employer -- if it is the employer's practice to offer a lower pay scale with that position then they can probably do that the accommodation is allowing the individual to stay in the job so they are not to be awarded a greater benefit as an accommodation.
	>> BETH LOY:  Here we have our county collects information regarding race, gender, age, and we have some information on our Web site related to this.  But reluctant to gather any information regarding people with disabilities and do you have any best practices you can offer this person.
	>> TRACIE DeFREITAS:  There are a lot of employers who follow the 503 regulations and they are collecting information regarding disability.  And so it is something employers are permitted to do provided it is voluntary so you want to ensure that if you are trying to collect that type of information, that it is kept separate, that it's made very clear that it's voluntary.  So it is something that's possible  We do have information on our site.  I believe we have it even through the A to Z section related to gathering information about disability.  The Section 503 regulations have a voluntary self identification form that I can see other employers who aren't following those regulations might be able to use the form following their process but they have to keep it separate it can't be used to make any determinations in terms of whether someone is qualified for a job or anything like that.  So you can collect the data but you can't keep it with information about the individual and so it's kept confidential and it's clear it is voluntary so an individual isn't required to did I see close that information.  
	>> BETH LOY:  I think that wraps it up Tracie that's all the time we have today we would like to thank Alternative Communications for the real-time captioning today.  We will be offering an evaluation form here that will pop up again if you don't have your popups blocked on your browser.  If it doesn't, we will send it at a later date when we also send the archive as well as the transcript we do appreciate your feedback so please try to get an evaluation form in to us we would like to thank you all for attending today we like to try to make these as useful as we can.  Please offer us ideas on any future webcasts you would like to see and with that thank you Tracie and we will conclude today's webcast.  
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