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>> Hello, everyone and welcome to the Job Accommodation Network Accommodation and Compliance Audio and Web Training series.  I'm Linda Batiste and I'll be the moderator for today's program called ADA Update.  But before we start the program, I want to go over just a few housekeeping items.  First, if any of you experience technical difficulties during the webcast, please call us at 800-526-7234 for voice and hit button 5, or for TTY call 877-781-9403.  Second, for the end of the webcast we'll spend some time answering any questions you have.  You can send in your questions at any time during the webcast to our e-mail account at question@askJAN.org, or you can use the question-and-answer pod located in the bottom left corner of your screen.  To use the pod, put your cursors on the line next to the word “question,” type your question, and then click on the arrow to submit to the question queue.  And finally I want to remind you that at the end of the webcast an evaluation form will automatically pop up in your screen in another window. 

We really appreciate your feedback so please stay logged onto fill out the evaluation form.  


And now let's meet today's featured speaker, Jeanne Goldberg.  Jeanne is a Senior Attorney Advisor in the Office of Legal Counsel at the U.S. Equal Employment Opportunity Commission, EEOC for short, located at the headquarters in Washington D.C.  In her capacity at EEOC, she assists the Commission in interpreting and applying the statutes it enforces, and participates in drafting regulations, policy guidance, and other publications.  Jeanne has done several web presentations for us in the past, and I can tell you she has a wealth of knowledge about the ADA and a very practical approach that I think you'll find very useful today.  So Jeanne, thanks for being here today and welcome to the program.  


>>JEANNE GOLDBERG:  Thanks, Linda.  


>> LINDA BATISTE:  Here is our plan for today's presentation:  First, we'll briefly look at what's been happening with cases under the ADA Amendments Act.  Then I'll present Jeanne with live scenarios based on actual calls we've had at JAN.  I'll ask her to discuss the issues in each scenario and best practice suggestions for dealing with each issue.  Then towards the end of the session, we'll see what questions you have, time allowing.  So let's start with the ADA Amendments Act.  Jeanne, can you talk about what's been happening in the courts regarding the definition of disability?

>>JEANNE GOLDBERG:  Sure.  You have a handout that I've provided today which has summaries of many of the court decisions that have been issued so far interpreting the amended provisions of the ADA.  And that will give you a good flavor for how courts are working with and applying these new provisions.  Let me just highlight a few of the changes and how they have affected the outcome in cases as to the question of whether someone is an individual with a disability.  Specifically what I'm going to focus on is the change in what it means to be “substantially limited in a major life activity” or to have a “record of” or a past history of a substantially limiting impairment, because that's the standard that someone needs to meet in order to be legally entitled to a reasonable accommodation from their employer.  So turning to Slide 4, the first change of course is the -- Congress told courts and employers the definition of disability “shall be construed broadly” and “should not demand extensive analysis.”  They also said that it does not any longer have to be a “severe” limitation or “significantly restrict” the individual in performing a major life activity in order to meet this definition of substantially limiting.  And in the face of those general changes courts have rejected employer arguments that the old case law, pre-ADAAA cases, can be relied on.  So in a number of cases where employers have argued to the court that the old case law should still apply, courts have rejected that out of hand. 


And you'll see that in the summaries there are many examples where courts have just fairly summarily applied the broader definition of substantially limited, and rejected an employer's motion for summary judgment in cases involving a wide range of impairments.  And I've given you some examples here on Slide 4:  carpal tunnel, depression, cancer, someone who is deemed “cancer free” because the cancer has been treated, HIV, hepatitis C, kidney disease, PTSD, sleep apnea, heart disease, back and disc impairments, monocular vision morbid obesity, multiple sclerosis, stuttering, someone with two broken femurs, Graves’ Disease, and so on.  So that just gives you a flavor that in a much wider variety of cases and in many more cases than before, courts are finding the individual, based on the limitations of their impairment, are meeting this definition of “substantially limited.”  At the same time, of course, the statute as amended and the regulations that EEOC has amended have made clear that not every impairment will constitute as a disability under even the amended definition, and I'll talk in a moment about examples of where courts have found the new definition not satisfied.  

Turning to Slide 5, as you know, major life activities have been expanded under the ADA by the Amendments Act to include “major bodily functions.”  And this is something that courts have applied for example in many cancer cases, citing the major bodily function of “normal cell growth,” which is specifically an example in the statute.  In cases involving HIV, they have found the major bodily function of the “immune system” is substantially limited by virtue of the HIV infection.  In cases involving back impairments, courts have said the back impairment substantially limits the “musculoskeletal function.”  Even in a case involving non-cancerous masses -- there's a case which the court cited the major bodily function of “normal cell growth” and also the “endocrine function” as being substantially limited.  And finally, with kidney disease the courts have cited “bladder function.” 


There have been some cases in which employers have argued that even though the individual has cancer, the cancer is Stage I rather than Stage 3, or “not so bad” cancer -- Stage I instead of Stage 3 -- and in one case, Norton, the court rejected that argument, ruling that “cancer at any stage substantially limits normal cell growth.” So really applying on its face this change that Congress made of adding major bodily functions including normal cell growth as major life activities, and making it much more straightforward for individuals to meet the definition of “substantially limited in a major life activity.”  


Next, turning to the change that we now disregard an individual's use of any mitigating measures when deciding if their impairment substantially limits major life activities, so if there are any benefits -- any ameliorative effects -- of things such as medication, prosthesis, hearing aids, and so on, we don't take those into account.  Instead, we look at the underlying impairment, and does that impairment limit the individual.  So, their hearing impairment without the benefit of their hearing aids, or the fact the individual is missing a leg -- without the benefit of their prosthesis, are they substantially limited in a major life activity.  And courts have applied this new rule in a few cases.  In one involving pain medication, they looked at what the medical records revealed the person's pain level was with and without the Tylenol that they took.  So they looked at are they substantially limited with respect to the pain they experience for performing a major life activity without the benefit of a pain medication.  Another case involved someone using magnifying devices for a vision impairment, and another case involved someone who used learned behavioral modifications to overcome limitations or perform activities notwithstanding limitations from back and leg impairment. And also in a case involving someone who had to follow a specific eating regimen, and the court characterized that as a mitigating measure, so the issue was is the person substantially limited in eating or any other major life activities without the benefit of that -- following that specific regimen.  


Turning finally to Slide 6, what have courts done with respect to applying the new rule that if an impairment is “episodic” -- comes and goes -- or “in remission,” like cancer, that it substantially -- it's substantially limiting if it would be when active?  Courts have applied this new rule in a wide variety of cases involving many different impairments that in the past, pre-Amendments Act, would have often been considered by courts to be too short term to be substantially limiting, because the court would look at the instance where the impairment had flared up or affected the individual, and viewed that instance as too short-lived, even if it was frequent or recurrent.  But applying this new rule, we just look at during the flare-up, during the episode, when the condition is active, is it substantially limiting?  Courts have applied this rule to find cancer, hepatitis C, various back impairments, multiple sclerosis, stuttering and depression to be substantially limiting -- applying this rule of looking at well when it's active even though it's not affecting the individual at all times.

The revised EEOC regulations, 29 Code of Federal Regulations Part 1630, have nine rules of construction that pull together for courts’ and employers’ benefit the changes under the ADAAA.  So you can easily see all of the changes you need to take into account in deciding legally if someone meets the definition of a substantially limiting impairment.  And in particular the one I wanted to mention is rule 9, which makes clear that an impairment does not have to last a specific amount of time.  It says it doesn't have to last for example at least six months in order to be substantially limiting.  Effectively there's no minimum duration anymore.  And a lot of employers pre-Amendments Act used to use a rule of thumb of must last at least six months. EEOC in fact used to use a rule that it had to last or be expected to last at least several months, or it wouldn't be considered substantially limiting no matter how severe it was. So that rule has been changed by virtue of the changes Congress made to the ADA. 

And in part driven by this new “episodic or in remission” rule, you can no longer just look at how long something lasts because in fact it may be an episodic condition or a condition that's in remission and could return.  So we have to look at it when active.   And a lot of the cancer cases you'll see in the handout involved somebody who was diagnosed, treated with surgery, perhaps chemotherapy or radiation, and then was back at work in six weeks, two months, three months, but the courts applied the “episodic or in remission” rule that the individual's cancer substantially limited them in normal cell growth when active.  So they found that it was covered regardless of the fact that it may have only been six weeks, eight weeks or 12 weeks that they were -- had the active cancer diagnosis or had other kinds of limitations that they could point to from the cancer. 


There's also a case you'll see in the handout called Fleck involving an individual who had a mini stroke that put them in the hospital for two days and they were off of work for two weeks.  And even though that's a very short period of time, looking at how serious the limitations are from that, the courts said that could meet the amended definition of substantially limited.  So if something is short term, don't be thrown off by that.  It may be still limiting enough to meet the definition of a substantially limiting impairment.  

But finally of course not everything is covered and you'll see a number of examples in the handout of where either the individual did not provide sufficient evidence of their limitations in the court case or the court concluded the condition was just too minor and short term for the court to consider it substantially limiting.  And there are some examples -- a case involving someone who had the H1N1 virus, bird flu, they were laid up for about a week or two with regular flu symptoms.  A few cases involving people with torn ACLs or other knee injuries that were minor and short-term in the court's view.  Someone who had a colonoscopy and following that there were some restrictions for a short period of time and some discomfort, and the court actually in that case said it was “simply absurd” to think that that even under the amended definition would be a substantially limiting impairment.  So obviously not everything is covered.  

And employers need to at the same time keep these new rules in mind and realize that many, many more things will be covered, and in most cases you'll be asking for verification of the diagnosis -- if it's not obvious to you that the individual has the medical condition that they indicate when they request accommodation -- and you'll be asking for medical verification of their limitations so you know that they do in fact medically need what they are asking for.  And so then you can then move on to figuring out whether there's a way they can be accommodated.  Linda—

>> LINDA BATISTE:  Great, thanks, Jeanne.  It definitely sounds like the courts are embracing the new definition of disability.  I know since the Amendments Act we've definitely been seeing that employers are doing the same, and we're also seeing a lot of renewed interest in reasonable accommodation.  So what I would like to focus on for the rest of our time is issues related to reasonable accommodation.  And let's start with accommodation requests.  


So here is an example of a question that we frequently get.  A long-term employee starts having performance problems.  When her employer talks to her about the problems, she responds that she is very stressed and is having difficulty handling her job duties.  The employer in this case doesn't know if this is an accommodation request and is afraid to ask for clarification for fear of violating the ADA's rules about making medical inquiries.  So, Jeanne can you talk about the ADA implications here?  What employers should know so they can recognize accommodation requests and any tips you might have for employees when making reasonable accommodation requests?  


>>JEANNE GOLDBERG:  Sure.  Well, first let me say that in this scenario, as in any other, whether or not the employee has identified something that's potentially a medical condition, where the employee is telling you they are having difficulty handling their job duties, or you as the employer have identified that they seem to be having difficulty, there's absolutely nothing in the ADA that prohibits you and in fact of course it's really management 101 that you would say:  How can I help you?  What do you need?  What does the problem seem to be?  What duties are you having difficulty performing?  What is the nature of the problem and how can I help?  And there's no legal prohibition that comes into play by asking any employee, you know, how can I help?  So that's point number one.  Point number two:  obviously here you're describing a situation where the employer is thinking I think that they are -- they might be talking about a medical problem they are having that's getting in the way of doing their job duties, because they are saying they are stressed.  And that's a confusing one, because it might just be “stress” in the generic sense that the individual is feeling overwhelmed, but there's nothing medical afoot.  Or it might be the employee's kind of generic way of describing or referencing in fact that there is actually some medical diagnosis that she might have, whether it's depression or some other condition that's interfering with concentration or other aspects of getting the work done. 


So as far as the ADA rules about when employers can ask for medical information and how much they can ask for, nothing about that has changed by virtue of the Amendments Act so the rules are still what they have always been, which number one is that if you as the employer believe that a medical condition is causing a performance or conduct problem -- you have a reasonable belief that because of a medical condition, that's why this individual employee is having a performance problem or a conduct problem -- you can ask the employee how can you help solve the problem and you can even ask them if they need a reasonable accommodation.  


If the accommodation is requested, if you're clear, hey, this person is indeed asking for some sort of accommodation for a medical condition, then as part of that interactive process we talk about where there's an exchange of information between employer and employee, once accommodation is requested:  if it's not obvious or already known to you as the employer that the individual has a disability, a substantially limiting impairment, or that they need, medically need the accommodation they are asking for, then on either point you can ask the individual to provide you with supporting medical information.  There's a couple of ways you can go about this.  You can tell the individual:  You've requested accommodations.  Great, we would like to help you if we can.  We need to know -- we need to know what your diagnosis is, we need verification of that from your treating health care provider, and also documentation of what your limitations are and how long they are expected to last and what accommodation you need.  You can just tell that the -- that to the individual and ask them to bring it into you.  Or you can provide that information about what you need in writing to the employee.  Alternatively you can ask the employee to sign a limited release that allows you as the employer to contact the treating health care provider directly to ask these questions and obtain this information.  That would either be by calling or writing to the appropriate health care provider.  


So that basic process is still in place.  And those rules for when and how much medical information you can get are still in place and unaffected by the Amendments Act.  That information is summarized on Slide 9.  

If you turn to Slide 10, I wanted to make the point that sometimes you really are in this situation, though, where it is difficult to know for sure that the employee is requesting accommodation.  And that is because legally the individual does not have to mention any magic words.  They don't have to say “reasonable accommodation.”  They don't have to say “disability.”  Legally an accommodation request is a request for some sort of change for a medical reason.  You don't yet know of course whether that medical condition that they are citing is a substantially limiting impairment.  You are going to find that out through the interactive process.  You don't yet know if there's an available accommodation you could provide without an undue hardship, but you're going to find that out through the interactive process.


But you need to be able to recognize -- and make sure frontline managers and supervisors recognize -- when an accommodation request is made because they won't be tipped off by any kind of magic words or reference to reasonable accommodation necessarily.  And I think sort of as far as tips for recognizing when a request is made, the best advice for managers and supervisors is if an employee is asking for something for a medical reason, that they can't otherwise have -- in other words it's not something that they are entitled to under their accrued sick leave or vacation time or your existing policies and procedures or FMLA or workers' comp -- they are asking for something for a medical reason, they reach the end of the road, they can't have what they need under any other statute or internal policy that you have, before you say no, because the employee has asked for something for a medical reason, before you say no you need to stop, do not pass go, do not collect $200, and consider:  Wait, this is a request for accommodation under the ADA.  Does this individual have any potential right under the ADA to what they are asking for. 


For example, they might be -- have used up all of their FMLA leave or not yet be entitled to FMLA because they have not been employed for at least a year, but they may be entitled to the leave that they are seeking for treatment of a disability because they can have that unpaid leave under the ADA as an accommodation.  


So before you say no to something someone asks for for a medical reason, stop and consider whether they are potentially entitled to this under the ADA.  And likely treat that as a request for accommodation, so that you can consider what they might be entitled to.  And I think by viewing it in that way, you'll be sure not to overlook requests.  Linda?  


>> LINDA BATISTE:  Great, thanks, Jeanne, that's very helpful.  The next area I would like for us to discuss is about processing accommodation requests.  And Jeanne, you mentioned briefly the interactive process.  And this is definitely another area where we're getting a lot of questions.  Some of the questions are things like whether an interactive process is required, what should be included in an interactive process, are there specific forms that have been to be completed, and so on.  


So let me give you a real-life example of a call that I had recently.  HR for a state government agency decided to develop new procedures for processing accommodation requests after the ADA Amendments Act went into effect.  To make sure things were done correctly the agency included in-house forms and layers of people to sign off on each step of the new process.  So after the new process was in place, an employee made a written request for an accommodation by turning in a note from his doctor that described his medical condition, his limitations and his need for accommodation. 
The doctor did not use the employer's forms.  And we're finding that a lot.  The doctor doesn't want to use outside forms. They want to use their own forms.  The employer refused to accept the request and told the employee he would have to go have his doctor fill out the agency's ADA forms and would not accept the doctor's form.  Of course the employee's doctor refused to redo the request which is often the case.  So again, Jeanne, if you can talk about the ADA implications here, what employers should know about processing accommodation requests and any tips that you might have for employees who find themselves in similar situations?  


>>JEANNE GOLDBERG:  Sure, this is a great example that I also have seen come up quite a bit.  Ever since 2000 -- so about 12 years ago -- when an Executive Order required all federal government agencies to adopt reasonable accommodation procedures to govern the processing of these requests internally, it's become a very popular management tool to have reasonable accommodation procedures in the private sector and in state and local government agencies, as well.  And these procedures are exactly that:  a management tool.  They are a mechanism for making sure that the request does not get overlooked, that it doesn't get forgotten or left on someone's desk for two months.  That all the i’s are dotted and t’s are crossed in terms of the employer obtaining and considering the relevant information.  

They are not intended, however, to reflect the requirements of the ADA.  In other words, if an -- if an employee or their doctor does not fill out the -- provide the information requested on the employer's form, that is not a basis for the employer to refuse to accept the information.  

The form is just there as a guide so that every time that employer requests that information they know they are requesting the right information and it facilitates obtaining the information from the doctor or the employee.  But if you stand on ceremony, and refuse to accept information because it's not on the right form, you as the employer are going to be uniformly across the board told by EEOC and the courts that it was you, the employer, who failed -- who was responsible for the breakdown in the interactive process.  That you can't stand on ceremony in that way.  And that you need to treat the information -- even that you just requested orally nonetheless in writing -- on the wrong form as information responsive to your requests and deal with the content of it. 

So let me give you actually some case examples.  Turning to Slide 13.  We all know that a request for accommodation can be made orally.  It doesn't have to be made in writing.  But a lot of employers have as part of their reasonable accommodation procedures a written request form.  And the employer can have that written request form, and if someone makes an oral request they should treat the oral request as a legally sufficient request, start processing it.  And ask the individual that's there to fill out the written form as confirmation, or have the manager fill it out as a confirmation of the information obtained.  But the manager can't await receipt of the written form in order to start processing the request or act as if, well the request is made orally, our procedures have a written form, so it's not a legal request for accommodation. 


In the Kravits case on Slide 13, the individual had made an oral request for an ergonomic keyboard and step-by-step instructions for the projects that he was working on.  And the employer said:  Well, under our procedures you have to make a written request.  And the court -- so they didn't act on it -- and the court said the ADA does not require written requests for accommodation even if the employer's own procedures do.  So the court went right to whether there was evidence -- which there was not -- of whether providing the accommodations requested would have been an undue hardship. And so the employer had no defense to the denial of accommodation claims just based on the fact that the individual didn't provide a written request or provide their request on the form that is there in the employer's procedures.  


In the Syndnor case also on Slide 13, the court held that -- reaffirmed really -- what every court and EEOC has said:  that an individual doesn't have to say the word “disability.”  That they don't have to use any special words, as long as they put the employer on notice that what they are asking for is due to a medical condition.  And in that case the -- in Syndnor the individual employee had been out for foot and ankle surgery.  And the -- there were different doctors who had made differing recommendations for what limitations and what accommodations she would need upon return to work.  And the employer tried to argue they were not on sufficient notice of the request for accommodation, the need for accommodation, or exactly what the impairment was because of these differing recommendations.  One doctor said she needed a wheelchair; the other didn't.  Ultimately, there was an incorrect prediction by the individual and her doctor about exactly how long she would need these -- would have these restrictions, would need the accommodation. 


And the court ruled that none of that -- none of those things -- render her requests not a request for accommodation.  That the legal requirements for requests for accommodation are geared toward making sure the employer has been put on fair notice that the employee needs something because of a potential disability.  And that should trigger the interactive process.  That the issue is:  Is the employer on notice  the employee needs something because of a medical condition?  And then the employer can look into what is the employee entitled to, if anything, as an accommodation.  And when you look at it from that vantage point of the function of these rules is to make sure the employer was on fair notice, then you realize it doesn't make sense -- and the courts have embraced that it does not make sense -- for the employer to be able to stand on ceremony and insist that the request be filled out on a certain form before it takes action. 


Turning to Slide 14, a couple of examples on the flip side.  And I wanted to include these to make sure that if there are any employees or employee advocates listening that they realize that this rule does not mean that you shouldn't be as, you know, specific as possible in terms of giving fair notice to the employer.

In the first case on Slide 14, EEOC v. CR England -- this is a case that EEOC lost. We argued that the notice to the employer was sufficient, but you'll see here that the employee in the court's view -- even though he asked for time off and time to see his doctor, and even though the employer knew that the employee had HIV infection -- the court did not view the connection to be sufficiently made from the employee to the employer that the time off and time off for doctors visits was being requested because of the condition.  Even though the employer indeed did know that the individual had HIV.  


In the other case, Garner, the plaintiff did notify the employer of her condition -- her panic disorder and agoraphobia -- but didn't specifically request accommodation.  She just said I thought that if the employer thought I needed something, they would come to me and say so.  In other words, if they saw a deficiency in my performance they would come to me and say:  we think you'll need to be accommodated.  And that is simply not the way the law works.  The employee does not need to know what solution will work for them, but they do need to put the employer on some kind of notice that they need some kind of a change and what it is they think they are asking for because of a medical condition.  

A few other things, if you turn to Slide 15, the -- there can be consequences for the employer failing to communicate and clarify if they receive a request and it's not on the form you want, or in some other way it doesn't exactly follow your procedures, and you just stand on ceremony as I said.  Or it's unclear to you whether or not the employee is requesting accommodation and you just don't take any action.  


Let me give you some examples.  


The employer -- in the Cox v. Wal-Mart Stores case, the employer received from the employee information on the wrong form, and did not tell the employee that it was on the wrong form.  Just sat on that and decided that was the basis for denying the request.  And the court said no, if you've received that information on the wrong form, you've got to act on the content of the information.  If you want it filled out on the correct form, that's fine, but you've got to tell the employee.  


And this comes up in a situation which looks like the following:  The court is looking at this case.  The court sees that accommodation was requested.  A reasonable accommodation was available.  It was not provided.  So the court has to decide:  well, who was responsible?  Who was responsible for the breakdown in the interactive process?  Was it the employee who failed to provide the information?   Or the employer who failed to request what information it needed?  And here in Cox, the court said this is evidence of the employer not engaging in good faith in the interactive process, being responsible for the breakdown of the interactive process.  Because when it received the information on the wrong form or received insufficient information, it didn't tell the employee here is what else we need, or we need you to fill this out on a different form and we're going to take the information but could you also have it filled out on this other form. 


As far as the example, Linda, you gave earlier, I would suggest that the employer simply you know take what the doctor gave if the content is okay, and you know staple it to the -- put it with the form that you had sent with your inquiry and put the doctor's letter with that and then you've got for your file the two pieces of the communication, the two sides of the communication.  I don't see what's wrong with that.  


The other case on Slide 15 Valle-Acre deals with a situation where you get the information, and it's not that it's on the wrong form, but it's not specific enough.  It's too general.  And this does happen.  It doesn't address all of the employer's questions.  You need clarification from the doctor.  You need more information from the doctor.  You need to know how long.  You need to know whether this other possible accommodation idea you have would be okay instead to meet the medical restrictions.  And there the employer has to communicate back to the employee or their doctor to say:  What you gave us was inadequate, or we have additional questions.  If you don't ask for additional information, there's no obligation on the part of the employee or their doctor to provide it.  

In Valle-Acre, the employee had chronic fatigue syndrome and had asked for an adjusted schedule.  The employer generically after a lot of medical information had been provided said we need a new report from your doctor explaining how you're substantially limited in working.  Well the employee had already provided through their doctor what their medical diagnosis was and their limitations and the employer failed to explain what was deficient about that, what more they were looking for.  Explain how you're substantially limiting working is really just a legal conclusion. And so they needed to specify, the court -- the court rules, what specific information was missing, what additional details they needed before the employee would be responsible for providing it.  


So there shouldn't be any hiding the ball here.  The upshot is that this is not like a chess game.  This is about open communication, about getting everybody on a level playing field, having the information that's needed to make decisions, to work cooperatively to see if there's an appropriate solution.  


And I hope you know these cases give you a clear, clear message that the courts and EEOC are really all on the same page about that, that you can't just stand on ceremony.  And if you need more information, you need clarification, you need to ask for it.  


Finally, turning to Slide 16, as far as engaging in and documenting the interactive process, a number of times we have heard from employers who said well we did ask for additional information and the employee didn't provide it, and we're waiting on it.  Well then certainly by all means document that:  what you have asked for, when you asked for it, that you are awaiting it.  And let the employee know in writing that you can't take -- you would like to provide accommodation or consider their accommodation request of course, but you won't be able to take action to consider their request unless and until you receive the information you've asked for.  


The -- if you have verbal conversations with the employee about their limitations, if you have phone conversations with their doctor about their limitations or about different accommodation ideas, you want to memorialize all of that information.  So that if there's a dispute down the road about who said what when, that it's clear.  This is the information you asked for.  This is the information you received.  Based on that information, that's how you proceeded to determine whether or not an accommodation was available.  And I think for both the employee's sake, for the sake of clarity, and making sure you have an -- you haven't overlooked anything, and for the employer's sake from the standpoint of self protection -- everyone agrees that it's best to document this interactive process.  Take notes of these conversations, let the employee know this is your understanding of what they have told you, that these are the limitations, that these are the difficulties they are having performing their duties, that these are the accommodations that they think would assist.  And have that record.  Linda?  


>> LINDA BATISTE:  Thanks a lot, Jeanne, it sounds like communication is really the key there and that's in our experience really key to most management situations.  So that's very helpful information.  


Let's move to an area that I think is kind of tricky.  And that's essential job functions.  We get questions such as:   How do you determine whether a job function is essential?  Who decides?  Can employers change essential job functions?  Can employers add new functions?  Lots and lots of questions around essential functions.  So here is an example from a call that I had last week from an employee:


The employee is a machine operator in a large company.  There are several machine operators and in their job descriptions, it says they each have to be able to operate every machine in the factory.  However, most of them only work on one or two machines and have never had to do all the machines.  The employee now has a back injury and cannot work on one particular machine, because it requires a lot of pushing and pulling of a lever.  He has never been asked to work on this machine in the 20 years he's been employed with the company but he decides to let his employer know anyway about his restrictions.  The employer tells him that he will be fired if he cannot work all the machines.  


Jeanne, can you talk about the ADA implications here and what both employers and employees should know about essential job functions and reasonable accommodations?  


>>JEANNE GOLDBERG:  Sure.  There are -- the way to recognize when you need to consider this issue of whether something is an essential function, or a required qualification standard for a job, is when the employee is asking not to perform a particular duty.  And I think that's how the employer interpreted the employee's statement here – that, by the way, they have this restriction, it hasn't come into play yet but it would prohibit the employee from being able to operate a particular machine even though that's never come into play before.  It's very important that they have never been asked to operate that machine before, because as we'll talk about in a moment, courts and EEOC look at what is the actual way in which the job is performed by this individual and the others in the job, not how is the job described just on paper in a job description that might in fact be outdated and not reflect the reality. 


On the other hand, it is the case that there are some jobs where it is an essential function to be able to perform a duty, if needed, even though in your entire multi-decade tenure it may never come to pass.  Or you may have to meet a certain qualification standard even though in order to be able to -- for the employer to know that you would be able to perform a certain duty, even though it may never come up -- but it's the still a requirement of the job and a legitimate one.  Just to give you a quick example of that -- you could have a prison guard who has to meet certain qualification standards in terms of their physical abilities so that the prison is assured that they would be able to -- if a prisoner riot occurred subdue them and prevent escape -- even though a guard may go an entire career and never have that happen, and never actually have to use physical force or exert that type of control over a prisoner.  But it is still a requirement of the job to be able to do that if called upon.  


So that's one situation.  Another is where the employer is simply requiring on paper something that is no longer or has no longer been necessary in order to do the job.  And if you turn to Slide 19, you'll see legally how we sort this situation out where the employee says let me not do duty A.  My job description says I have to do Duties A, B, C.  Because of my medical condition, excuse me from doing Duty A.  Does the employer have to excuse it or not?  Well, we know under the ADA an employer never has to remove an essential function as an accommodation.  So that's why we look at:  is Duty A an essential function?  If it's not essential, the employer might have to eliminate it.  If it is essential, we look at well is there a -- is there a way the individual could be accommodated to be able to perform it.  And then they would still be qualified for the job. 


So if you see here, look on Slide 19, you'll see the definition of “qualified” is someone who meets the basic skill, education, training, and other job related requirements for that position, and who is able to perform the essential functions of a job with or without reasonable accommodation.  And then you see listed the factors that EEOC and the courts look at -- and these are derived from the EEOC regulations 29 CFR Part 1630 -- the factors that EEOC and the courts look at in determining whether a function might be essential.  And it could be any one of these might be relevant, or a number of them or all of them, or just some of them in a situation.  Number one, the employer's judgment about whether a particular function is essential.  Number two, the terms of a written position description.  Number three, the terms of any collective bargaining agreement that might address this issue.  Number four, the experience of current and past employees performing that job.  And that's, Linda, what your example gets to.  Number five, the amount of time spent performing the function.  And number six, the consequences of not performing the function.  


So to apply these to the example you gave, certainly if it's going to be very relevant that the individual has never been asked to operate this machine in the 20 years they have been employed by the company.  And that may in fact mean that it's not an essential function to do so.  However, you know, if there is some reason why perhaps that individual was hired because they have certain skills that would permit them to operate that machine if necessary, and it's required that they have an individual in his position who is able to operate that machine, and they have to have a certain number and they rely on a certain number of people to be able to perform that machine who have to be on duty you know, and this gets very different.  As you look at well what's the nature of the workplace and courts do that.  Are we talking about a nuclear reactor facility and the ability to operate a particular machine if necessary?  Are we talking about a manufacturing plant where many different people are able to operate many different kinds of machines, and there's not that high-level skill and training involved?  So all of these facts can be relevant. 


Finally there on Slide 19 you'll see a case I wanted to mention by way of illustration from last year, Miller v. Illinois Department of Transportation, in which the 7th Circuit was confronted with a situation in which the plaintiff worked on a highway bridge group, and he had a medical restriction that he could not work 25 feet or more above ground if he was in an exposed position.  So sometimes the bridge crew worked 25 feet above the ground but you're in a protected area.  But he couldn't work if he was exposed, due to his clinical fear of heights and other related medical issues.  But actually, similar to your example, he had -- the bridge crews were organized as teams, a crew.  And he had worked for many years successfully on his team, with all the members of the team actually splitting up the tasks based on what each was best at and what many of their different restrictions were.  So the tasks involved sometimes being up above ground, exposed, sometimes right in the “snooper bucket,” sometimes doing spraying, mowing, weeding -- all different kinds of things as the bridge crew.  And the evidence was that they had divvied that up successfully, and that was the way that the work was actually done.  So it was not considered -- the court said in its view -- an essential function of the job to be able to perform every single task, because of the way the work was broken up.  And this individual could be excused from working more than 25 feet above ground in an exposed position, because that didn't come up every day or in every way and in fact he organized the work -- the work had been organized among he and his crew members to prevent him from doing things that -- prevent things that others couldn't do and allow that.  And in reaching this conclusion that that could be a reasonable accommodation -- to excuse this individual from working at that height in that exposed position -- the court said the law requires an employer to rethink its preferred practices at a minimum to consider possible modifications to allow on employee with a disability to do the job.  Even if it's the established methods the employer has are to the contrary. 

So it really it's an important message about not falling into the trap of thinking well, this is how we have always organized the work, and this is how it's always been done, or there it is on the written position description, so it must be an essential function of the job and we don't have to eliminate it.  Courts are much more about looking at the reality of how the work is done, and really scrutinizing whether it is an essential function or something that can be -- the individual can be excused from and something else traded in or swapped as a reasonable accommodation.  


And just some final tips on this particular point on Slide 20.  When deciding what accommodation to provide, courts have said you should give primary consideration to the employee's choice, but obviously employers have ultimately the discretion to choose among equally effective accommodations if there's more than one possible solution -- as long as the one that you select to provide, the accommodation that you do choose to provide, is effective.  And just summarizing here you'll see the middle bullet on the slide, the thought process that we just went through, the analysis, in looking at those examples.  If the accommodation requested involves removing a duty ask yourself:  Is the duty an essential function, looking at those factors?  And if so, it doesn't have to be removed.  But can the employee be accommodated to perform it?  And if the employee cannot be accommodated to perform that essential function, then it's true they are no longer qualified for that position.  But before you resort to termination, if they are a person with a disability, you need to be considered -- you need to consider can the employee be reassigned to a vacant position for which they are qualified as the accommodation of last resort.  Linda –


>> LINDA BATISTE:  Great, thanks, Jeanne.  The final area I want to cover with the time that we have left deals with co-worker morale, and whether employers can consider the effect that providing an accommodation will have on the morale of other employees.  So here is an example:  An employee requests a schedule change for -- in order to accommodate daily medical treatment for over a three-month period.  The employer requests and receives supporting medical information that the employee's health care -- from the employee's health care provider, and concludes that the employee has a disability, that the accommodation is needed, and that it's possible and will not pose an undue hardship.  But the employer doesn't want to grant the requested accommodation because other employees -- some of them have requested similar schedule changes just for their own convenience, not for a disability, and they were denied those requests.  So the employer is concerned that those employees are going to be resentful.  The employer is aware that under the ADA medical confidentiality rules say that the employer cannot reveal to the co-workers who might be asking because they were denied the schedule change that this employee has been granted a schedule change as an accommodation.  So the employer is aware of that rule.  Jeanne, can you talk about the ADA implications here and maybe address how the employer should handle this?  


>>JEANNE GOLDBERG:  Sure.  I think this is actually a very common situation where employers are hesitant to grant accommodations that might be apparent to co-workers and involve something that might be desirable to other employees for non-medical reasons.  It might involve a special schedule.  It might involve having an ergonomic chair.  It might involve having a larger computer monitor.  Things that -- there are other employees who ask for these things for secular reasons -- for non-medical reasons -- and have been denied, and then they are curious or jealous when an individual with a disability requests and receives this, and they don't know why they are being treated differently.  And they go to a supervisor and say “why does Joe get to work from 10 to 6 instead of 9 to 5?  I would like to do that, too.”  And the supervisor cannot reveal what the medical condition is, or even the fact that this arrangement is being done for the co-worker as a reasonable accommodation, because of the medical confidentiality rules.  The supervisor can say:  I'm sure you can appreciate I can't discuss one individual employee's situation with another, but I can assure you we have gone through proper procedures and it's been approved.  If you have an individual need, feel free to talk to me about your own situation.  


And you really need to get managers and supervisors trained to think about accommodation in this way, where they cannot disclose it, just like they wouldn't disclose salary or bonus information or performance appraisal information if a co-worker came asking about one of their colleagues.  


But you also cannot deny requested accommodations just simply on this ground that co-workers will resent it.  Still, if there is more than one possible accommodation -- and you'll see this here on the points on Slide 23 -- if there is more than one possible solution that's equally effective, you may take co-worker resentment into account I suppose in deciding that you're going to provide an equally effective alternative that's going to cause less consternation and commotion among the co-workers.  But if not -- if there is no alternative available that's equally effective -- an employer cannot just deny an accommodation because co-workers are going to be resentful.  And you'll see the Tenth Circuit ruled that last year in a case, Carter v. Pathfinder Energy.  That case involved drillers who went on these long overnight tours of duty.  They would work -- sometimes some of them were working 24-hour shifts and 25, 26 days out of the month. The individual plaintiff here was able to do the job, but could only work a maximum of a 10 to 12-day job and those were available.  But the employer is -- the employer felt that co-workers were going to start quitting, the employer said, if they didn't go ahead and fire the plaintiff here, because there is resentment about the special schedule that he was receiving as an accommodation for his diabetes.  But that that was the -- the court said that was unlawful even if you're concerned to the point where you think other people might quit because of their resentment.  That's not a legal basis for denying an accommodation, including what it was in this case -- a preferred schedule that somebody needed because of their medical condition.  


The other example on this slide, Ekstran v. School District of Somerset, involved a school teacher who had seasonal affective disorder, and requested -- which happened to be available -- a vacant classroom that had natural light, windows.  She had been in an interior classroom.  And the employer denied it, and it was found that could violate the ADA.  It was available.  It wasn't an undue hardship to provide.  And that certainly -- I think that case is a good example of something that someone needed as a reasonable accommodation, and the employer couldn't deny just on the ground, or even because, co-workers would have for non-medical reasons been desirous of having the very same thing.  

There is you'll see on Slide 23 in the middle a special rule for seniority systems under the Supreme Court decision in US Airways v. Barnett from about ten years ago. The rule is that it's unreasonable to reassign an employee with a disability if doing so would violate the rules of the system if you adhere to them all the time.  So where you have a potential reassignment for disability accommodation, but it would conflict with a seniority system -- whether it's in a CBA or a unilaterally imposed seniority system -- then it's generally considered that it wouldn't be a reasonable accommodation to reassign the person, because the idea is that seniority systems give employees certain expectations of consistent uniform treatment.  And those expectations would be undermined if employers you know had to make the type of case-by-case assessment required by the reasonable accommodation process.  But the rule is -- under the Barnett case -- is if there are certain exceptions that undermine employee's expectations of the system being followed, then it would be a reasonable accommodation to provide the reassignment, even if it conflicted with the seniority system.  So another way to say that:  if the employer makes other exceptions anyway for a variety of other reasons, then it lowers co-worker expectations that the seniority system is going to be followed, and courts would rule a reassignment -- even contrary to a seniority system -- could be a reasonable accommodation.  


If you have one of those issues, the first thing to look at is whether the proposed reassignment really does conflict with the seniority system.  Because some of those have exceptions for medical needs of employees.  And next find out whether in reality, notwithstanding what exists on paper, exceptions get made, because that may make it nevertheless a reasonable accommodation to make an exception to the seniority system to provide the reassignment in your case.


Then you'll see a recap on the bottom of page 23 -- of Slide 23 -- that providing accommodation of course never does require lowering performance or production standards, though if you are granting somebody time off, for example leave for disability treatment or symptoms, you would prorate the time off -- you would prorate the performance expectations for the time off that was granted due to disability.  But otherwise you never have to lower performance or production standards as an accommodation.  Any accommodations that we have been talking about that would be granted to an individual are to help them meet those expectations.  And beware on Slide 24 of a situation where the employee only knows the problem not the solution.  Courts and EEOC have said the employer has got to search for possible accommodation solutions in that case, and JAN of course can be very helpful to you if you're not sure what might solve -- address the individual's limitations in the kind of job they have. 


Also be aware, on Slide 24 here, it is pointed out that if somebody specifies a particular accommodation they need but it's one that legally you don't have to provide --  they ask please lower my production standards, let me do five widgets instead of ten for this hour, due to my disability, or do 10 reports a month instead of 20, or lower my -- excuse my poor quality -- you obviously don't have to do that as an accommodation.  As we just said you don't have to lower performance or production standards as an accommodation.  But the employer does have to recognize that you have to offer an alternative accommodation if one exists that would not pose an undue hardship.  So the request for accommodation may come in the form of somebody asking for something that legally you know you as the employer do not have to provide.  Well you can say “no” to that idea, but that does not end the process.  You need to affirmatively look and see, working with the employee, is there an alternative accommodation that you could provide that would address their limitations and not pose an undue hardship, and if so to offer that.  Finally you'll see on Slide 25 some final tips. And Linda I'll turn it back to you.


>> LINDA BATISTE:  Great.  Thanks so much Jeanne, and that is all the time we have.  Everybody has access to those slides to review everything that Jeanne provided today.  And we will have this archived later on if people want to listen to it again.  If you need additional information or you want to discuss accommodation or ADA issues, please feel free to contact us.  And Jeanne, a special thank you to you for such a great presentation.  And I would like to ask you if people have follow-up questions, are they able to contact you?  


>>JEANNE GOLDBERG:  Oh, absolutely.  If you turn to Slide 27, you'll see my direct phone number.  And while I can't bind the Commission about a particular case of course, the attorneys in my office take calls from employers and employees all the time, and we try to point you to the relevant law, talk about solutions and how other workplaces have handled similar issues.  So please don't hesitate to contact me.  Thank you.  


>> LINDA BATISTE:  Great, thanks a lot Jeanne.  And we also want to thank Alternative Communication Services for providing the net captioning today.  We hope the program was useful.  As mentioned earlier, an evaluation form will automatically pop up in your screen in another window as soon as we're finished here in a minute.  We really appreciate your feedback, so we hope you'll take just a minute to complete the form.  And this concludes today's webcast.  

***

This is being provided in a rough-draft format.  Communication Access Realtime Translation (CART) is provided in order to facilitate communication accessibility and may not be a totally verbatim record of the proceedings.  

***

