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>> LOUIS ORSLENE:  
Good afternoon everyone and welcome to the Job Accommodation Network’s Monthly Webcast Series. I’m Lou Orslene and I’ll be your moderator for today’s program called “Accommodation Matters: The Art and Science of Linking HR, Workers Comp and Productivity.” Our guest speaker is Margaret Spencer from Douglas Claims & Risk Consultants, Inc. But before we meet Margaret, let’s go over a few housekeeping items. First, if any of you experience technical difficulties during the Webcast, please call us at (800)526-7234 for voice and hit button 5 or for TTY call (877)781-9403. Second, toward the end of the presentation we’ll have a question and answer period, but you can send in your questions at any time during the Webcast to our e-mail account at question@AskJAN.org. Or you can use our question & answer pod located at the bottom of your screen. To use the pod, just put your cursor on the line next to the word “question,” type your question, and then click on the arrow to submit to the question queue. On the bottom of your screen, you’ll notice a File Share pod. If you have difficulty viewing the slides or would like to download them, click on the button that says “Save To My Computer.” And finally, I want to remind you that at the end of the Webcast an evaluation form will automatically pop up on your screen in another Window. We really appreciate your feedback so please stay logged on to fill out the evaluation form. And now, let me introduce our featured speaker. Margaret Spence is the President and CEO of Douglas Claims & Risk Consultants, Inc. and WorkCompSeminars.com. The core foundation of her company is a commitment to helping employers implement proactive workers’ compensation and integrated disability management policies that retained or returned an ill, injured, or disabled vet or employee. Margaret is the author of two books, one, "From Workers' Comp Claimant to Valued Employee," employers guide to return to work implementation.  And the new book, "Injury Management is Talent Management" simplifying workers' compensation and engaging manager and supervisors and this book was released in June.  I met Margaret during a session that she put on last year at an HR conference.  And I really found her to be extremely -- her presentation was extremely practical.  Very much like JAN our trainings and the information that we provide.  So there was certainly -- there is certainly a symbiosis between Margaret Spence and what she does and what JAN does.  So thank you very much for -- to Margaret for accepting our invitation to present during our webcast.  So I'll -- at this point I'll just turn it over to you.


>> MARGARET SPENCE:  Great, thank you so much for the introduction.  Today what I'm going to focus on is talking about employee value and also talking about why we do what we do.  And why it's important as disability managers that we understand the importance of what we do.  So I want to throughout this presentation link HR with workers' comp with productivity but I also want to help you show your bosses your work environment, why what you do is important and why what you do contributes significantly to the bottom line of organization.  


So the question that I want to ask on the first slide is:  Why do we do what we do?  


And to answer that why, I need to walk you through some of the cost drivers that come into play when you're managing employees with disabilities and when you're managing or trying to do accommodation in the workplace.  But before I even get to the accommodation part, I want to show you the cost of injuries in the workplace.  And so on the next slide, you will see some of the glaring facts about absence and presence management.  There was a survey done by Nielsen and when Nielsen went out and started talking to HR professionals that they surveyed, they realized that 54% of HR professionals didn't know what absenteeism was costing their organization.  And how absenteeism could be linked to productivity.  And how absenteeism, when it comes to workplace injuries and disabilities could be linked to bottom line costs or bottom line losses for an organization. 


So one of the questions that as an HR professional or a safety professional or disability professional that we should ask our folks all the time is what is the organizational cost to replace employees if we don't help them stay at work just to give you a little bit background.  Before I became a consultant, I spent a number of years as a workers' comp adjuster.  And in that desk as an adjuster, I realized a couple of things.  Employers were either very good at accommodating injured employees, embracing the disability that the injured employee had, or they were in the other school which is this individual is damaged goods, they are not worthy to continue being in our work environment.  And because they are not worthy, we're going to go along with getting them out of the workforce.  


And then in the middle you sort of had injured workers who either manipulated the system or they did things that drove the employer crazy.  And all of that justified the camp that the employer wanted to get into.  So if they didn't want to retain the employee, there were always tons of justification for not  keeping them at work.  


What brought me to the table of return to work and disability management is the key fact that I recognized that employers don't understand the cost to keep injured employees at home.  They don't understand the cost to not effectively create accommodation parameters for their employees.  And they never define that for their organization.  So the first part of this presentation, I'm going to go through how you define that within your organization.  


The second glaring fact that came out of the Nielsen survey is 50% of all hourly employees leave their job within 120 days because they don't feel valued.  


I think -- and this is my personal opinion that if you value the employee and if you show the employee value from Day 1 and throughout the life of their work experience with your organization, they will have a certain level of loyalty to your company.  But if they feel devalued, they won't have that sense of loyalty to your organization.  


Now, the other part of this is 75% of the employees who don't feel valued envision if that 75% had an injury.  They already feel devalued and now they have the injury so envision that mindset and all of this occurring before they even have a claim.  


So as we move to the next slide, there's some other glaring facts that I want to point out to you.  Of the 41 states that report to the Bureau of Labor Statistics, in 2011 which is the last year that statistics were available, there were 2,986,500 employees who lost time from work and there were -- those were recordable injuries.  The actual number is about 5 million when you add in the other 9 states that don't report in.  


Basically a workplace injury occurs every six seconds.  And there's 96,000 injuries each week.  


So the odds of an employee having an injury that's disabling is pretty high considering the volume of injuries that we have nationally on any given week in our workforce.  


As we move to the next slide, one of the things that is even more glaring is what injuries cost us.  Specifically foe  cuffing on the yellow pie section.  Workplace injuries cost us about $176.9 billion.  So that's billion with a B.  Motor vehicle related accident and injuries cost us about $258 billion.  So the reality is injuries in the workforce cost us money.  The question is:  How do we quantify that and how do we use that quantification of the numbers to validate why we want to make the accommodation and why we want to keep employees at work.  If you move to the next slide, you will see a further breakdown of the cost of injuries.  One of the big costs to employers and one of the largest cost drivers to employers is the fact that we spend about 86.6 billion dollars in lost wages and lost productivity due to workplace injury. 


Now, this does not count things that happen to the employee that are personal.  So they fell at home.  Or they were in a non-work related car accident.  And they were injured somehow or they got sick, they had a disabling disease that prevented them from coming back to work and we lose wages and productivity.  


This slice of the pie is very specifically related to accidents that occur on the job.  So in essence, every employee that works in the United States every single day has to produce at least $1300 in goods or services to offset the national cost of injuries.  


And this is a glaring number.  So before we ever make profit in our companies, we have to produce goods and services to offset the national cost of injuries.  


Now, recognizing that when employees are injured in the workforce and the employer fails the to accommodate them, these employees often time end up in the Social Security system on Social Security disability so while we may pay for it in lost wages and lost productivity, on the employer side, if that same injured worker goes into the Medicare system because they have applied for Social Security disability, we're also paying again.  In medical costs, wages and lost productivity and an individual who is no longer contributing to the essence and fiber of our workforce.  


So as we move to the next slide, I really want you to embrace that this is the reason why we do what we do.  


For me and for the work that I do, it is important that I get employers to understand that -- two things:  That the employee still has value.  The employee has value post disability.  They can still contribute to your organization, even if they have a disability.  Even if they have a disabling condition.  


And just because they can't do all of the job doesn't mean that they can't do anything in your workforce.  


One of the things that drives me crazy -- and I'll tell you I was working with an organization a couple of weeks ago.  And they are hospital based.  A hospital organization.  And one of the -- one of their paramedics had a major injury.  He was lifting a -- lifting a patient on a gurney.  And hurt his knee and had a major injury.  


And for some reason, and even Lou and I, we were discussing this before the webcast started, for some reason at the point where the employee can't do their regular job, we seem to forget all the norms and all of the HR rules that we created and we go into this defensive mode and this defensive posture.  And we forget that prior to -- two seconds prior to the employee having that disability, or having that injury, they were a valued team member.  And the second after they had it, they weren't a valued team member.  


So the reason why I was upset when I was reviewing this file with the client is the injured worker or the paramedic, he was trained as a paramedic.  He worked in the ER doing emergency response.  So he went out on an ambulance, he came back into the hospital ER routinely every day.  


He had extremely good skills having worked for them for 19 years.  And when he got injured with a knee injury, they decided to make the accommodation to keep that employee working.  The accommodation was to put him in a janitor's position.  


To have him emptying garbage cans.  And no one in that organization bought that that was wrong.  Nobody in that organization recognized that that was demoralizing that injured employee.  They didn't recognize that injury management is talent management.  And part of what we have to see is we have to see the employee's value beyond the disability.  Beyond the accommodation.  We have to say to ourselves:  Can this employee contribute to us as a team?  And would it be good for us to have this employee be a part of this team?  And how do we make that happen?   


So as we move to the next slide, one of the things that I say -- and as I just said, we have to see the employee's ability to continue working.  And we do not limit the employee by focusing on what they can't do.  We understand and as a team, as a group of people who are there to help employees navigate the accommodation process, we also have to understand that labels matter.  That when we tell the employee that they can't do X and they can't do Y, that immediately puts an inability in their head and they don't see ability so as we move to the next slide, one of the things that I want to say to you and to impress upon you is that the day that an employee is injured and our focus is workers' comp and I know that not everybody on the call will be experts in workers' comp or managing workers' comp 100% but for one second let me talk about this from a workers' comp standpoint and then let me also talk about this from a personal disability standpoint. 

From a workers' comp standpoint, the important -- it's important that you engage injured workers in their recovery the day they get injured.  Because if we allow the workers' comp system that's built on inability to take a hold of this person, they will only think that they are not able to do things.  So we have to engage the employee.  And it's prudent engagement.  Because engagement is also a part of the ADA requirements.  


So if you engage the employee in every discussion on what it is that you as the employer is going to do to accommodate them or to help them return to their preinjury job, then you are immediately providing ownership to that injured worker.  And allowing them to see:  Okay.  I'm not going to be discarded.  This company really cares about me.  They are going to engage me in my recovery.  And it's important that I recover because if I recover I get to come back to my job.  Recognizing that most people spend 80% of their life with the folks that they work with.  You know they build communal bonds with the people they work with.  And one of the things I heard as an adjuster is -- as an adjuster from injured workers is the second I got the injury, nobody ever called me again.  I didn't hear from them.  It was like I was a leper it was like I was lost, I wasn't a part of the team anymore. 

So the camaraderie they needed wasn't provided and hence they went off and did other things to grab the attention that they wanted from the employer.  


Now, as we move to the next slide, what is our role in the accommodation workers' comp injury management process?  Our work is to keep the W in work and our role is to engage injured employees in their own medical care and outcome.  It's our role to create best-in-class medical treatment that measures outcome.  That's Immediate Care and measures outcome.  Because one of the things that you want to do as the employer is make sure that the injured worker gets through the system, they are treated effectively and they are able to come back to work and you have a good handle on their medical progress and their medical progress is in line with the accommodation that you are going to provide them in the workforce.  


The other role that we play is to get our organization to understand that prevention is better than management.  So yes preventing injuries is always the best rule of thumb rather than us having to manage injuries.  But it doesn't matter what we do employees are going to come to us at some point in their worklife and say:  I need you to accommodate me because this is going on.  So it's prudent for us to understand what engagement means, what the definition of keeping people at work means.  And that we create a tribe of people, including our supervisors and managers, who understand the employee's value.  


One of the things that I have found over the years is that supervisors and managers, even with our best intention to bring people back, and even if we want to buy them a chair and a keyboard and all of the other things to accommodate them in the workplace, if the supervisor and the manager gets a chip on their shoulder, they can and will derail that individual coming back into the workforce.  And working successfully So it's important that as you navigate this process that you understand all the hats that you have to wear when you're working with an employee who has a disabling condition, when you're trying to accommodate them.  When you're trying to get them to return to work.  You have to sort of understand all of the hats that you're wearing.  


Now, as we move to the next slide, one of the things that we're going to talk about is how to make the business case for keeping employees at work.  


But I want to start with a definition  of what we are.  And when I say what we are, I mean all of us on this call, if you dialed into this call today, you are a return to work coordinator.  Your goal is to help injured employees facilitate injured employees or disabled employees to return to work as soon as they are able to perform meaningful productive work.  And you understand that accommodation matters.  And you also as a return to work coordinator will get every member of your organization to contribute to the employee's successful reintegration to work.  


Now, let me pause for one second.  And say:  This is not going to be easy.  


Are we going to have challenges from the employee when we try to do the accommodation?  Yes, we are going to have challenges.  


Employees who really want to work will fall in line and do what we have asked them to do.  Will work with us through the accommodation process.  


Employees who don't want to cooperate with the process will give you a hard time.  


But what I'm saying to you is you can't let that one squeaky wheel dictate how you treat the other employees in the process.  


You can't let that one person who doesn't fall in line prevent you from doing what you should do in the best interest of keeping the employee working.  


So as we move to the next slide, how do we create this model for accommodation and getting accommodation into our workforce?  


I'm a firm believer that those of us who are in the disability management arena need to create a business model for our organization.  


Too often what we do is we create disability policies.  And we create language for our handbooks.  But we don't articulate a vision for are what we do and why we do it.  


So part of what I'm saying to you is you have to be able articulate three spheres, the financial, the legal and the procedural benefits to the organization.  For keeping employees at work.  


Everyone that works in disability management should have a clear vision for what they want to achieve.  Let me tell you my vision:  My vision and my goal is that every time I do a presentation like this one, one employer will say:  You know what?  I'm going to change the way I do things.  I'm going to recognize that it's not okay to discard the injured employee or discard the disabled employee.  I'm going to do everything I can to make sure that I retain employees and I do that to the best of my ability.  


That is my vision.  


So for you what I'm saying is in order for us to do this job effectively, if we don't have a vision for our program, no one else is going to be able to see what we want them to see.  If we don't have a mission and a goal and a process, nobody else is going to understand it.  


The process is essential because under the ADA, the process is required.  If you are an ADA -- if you're subject to the ADA guidelines, you should have a process in place for managing employees who have disabling conditions.  And who come to you asking for an accommodation.  


But at the same time you should have a goal.  Is our goal that we're going to try to return at least 80% of the employees who come to ask us for an accommodation?  Or is our goal that we're going to try to hit that 100% mark?  That if an employee comes to us and its reasonable, and we think that we can do it, it's not something off the hat like they want us to buy a $50,000 piece of equipment, we will make the effort to have the interactive conversation with the injured worker or with the disabled employee.  And welcome up with ways to keep them working.  And we will rinse and repeat meaning that we will try this until we get it right.  


One of the reasons why I have made JAN a part of my presentation, prior to meeting the folks at JAN, I started including the Job Accommodation Network in every presentation that I do.  


I read several months or years back that the average accommodation costs less than $500.  And I felt that most people didn't know that that was a resource.  So I think that that is a part of our vision, our mission, our process, if you have a process in place, then you can easily say:  You know, this is how this accommodation -- keeping the employee here is going to cost us this.  And this is why I think it's important.  But you've got to have a business model.  


So if we move to the next slide, to build a business model, you have to really do a good assessment of your organization.  You've got to look at your strengths, your weaknesses, your opportunities, your threats.  The holes in your program landmines.  And you've got to assess what you're dealing with and how you can bring people on board and turn every threat into an opportunity to keep an injured employee at work.  


As we move to the next slide, you cannot let the negative arguments as I said earlier, you cannot let the negative arguments control what you do or what you don't do in the return to work process and in the injury management process.  


As we move to the next slide, you have to look at the positive argument.  Everything is about cost.  We value our employees.  But it saves us money.  Because envision if we could take all of the training that we've given to this employee and we can keep that training and that talent under our roof by offering that person a simplistic accommodation, then we don't get to have a person that we have invested thousands of dollars in and train them, walk out the door onto something else.  


So as we move to the next slide, you as a group cannot exist in a silo.  So I want to say that.  We have to be willing to build a team of people one by one who believe in what we're doing so that we can get it done effectively in our organization.  It's never a team of one when it comes to accommodation.  It's a team of many.  You always have to win over everybody to get them onto your team, to get them to understand what it is that you're trying to do.  And you have to be able to speak the language.  


So as we go to the next slide, what I'm going to show you is the business case.  And I'm going to skip through from the business case right into the ROI which is the next slide after that.  


You have to be able to define the cost of leaving the employee at home.  And I'm going to walk you through a very quick process to define cost.  


You have to be able to evaluate the HR and workers' comp exposure.  


So part of what I'm saying to you is by evaluating the HR, the language that you need to use for the supervisors is:  We are required under the ADA to attempt to accommodate this injured worker or attempt to accommodate this disabled employee.  We have to do that.  That's what we are mandated to do.  


And from a workers' comp cost standpoint, it's good for our organization if we don't have to pay that injured worker lost wages to sit at home.  If we can find productive things for that person to do here, then it's going to be a win-win for us on both sides of the room.  


So as we move through actually two slides to the slide that starts with:  Prove me wrong.  


I want to show you how to gather the ROI information.  


For those of you who are not actively involved in the workers' comp program for your organization, you can ask your risk management or your financial office or your CFO what your company pays in premiums.  You can also obtain the lost data, meaning the number of -- loss data, meaning the number of claims and people that were off work in prior years for your company.  


You can gather the OSHA log, which is the occupational health and safety log which lists all of the injuries in the organization.  And you can find out what the average hourly rate of pay is for employees working for your company.  And I'm going to walk you through a spreadsheet over the next couple of slides.  So as we move to the next slide, what you're going to do to create an ROI, return on investment, so you are talking to your -- let me back up one second.  Your management team doesn't want to do accommodation.  Your CFO is questioning why it's important.  Your HR folks are wondering:  Well why do we need to accommodate this person, it's going to cost us a lot of money to keep this person in the workforce.  Why don't we just send them home and let the workers' comp company deal with it.  


This is how you justify keeping the person at home.  And quantifying it to bottom line dollar cost.  


So basically what you're going to do is take the lost work days, the restricted days, the number of hours the person would work every day.  And their average rate of pay.  


So we'll go to the next slide which will show you the results.  


So for example, if the person -- if there were 368 lost work days in your organization.  And there were 249 days for -- where employees were on restricted duty so people were off work for 368 days, people were on restricted duty for 249, you add those two together and you come up with a number of days of lost productivity.  And then you divide that by 365.  And you will then  be able to see how many years of lost productivity has occurred because employees are either off work or they are restricted or we can't accommodate them fully to do meaningful work in our organization.  


So this is how you evaluate productivity loss.  It's a simplistic math.  So it's lost work, restricted, divided by the number of days in a year.  


As we move to the next slide, and you're going to now evaluate productivity to dollars and cents.  


You take the number of lost days and the restricted days.  And you multiply that by the hours worked each day.  The average hourly rate of pay.  And then you come up with the lost productivity dollars.  


So we're going to move from the productivity evaluation to the results, which is the next slide.  


In our example before, there were 617 lost productivity of days.  The average workday for this employer is 8 hours each day.  And the average rate of pay is $9.50.  So you actually multiply the productivity by the work hours.  By the rate of pay.  


And for this company, they lost about $46,000 in productivity dollars.  That's the dollars and cents of people not -- of people not being at work or being off work or not being accommodated in the workforce.  


The they are next slide is adding what your insurance company pays out when people are not at work.  


So you would take the moneys paid out by your insurance carrier and add that in here.  


Now, I have this as a slide, as a form, a blank form.  And I can send that to the Job Accommodation Network and they can put it on their site so you can download it.  I have this as a complete form with the instruction if anyone would like to have it.


>> LOUIS ORSLENE:   That would be great, Margaret, yes.


>> MARGARET SPENCE:  Yes.  And so here is program costs.  So for this particular example, if the company paid $332,000 in costs so the insurance company paid out $332,000 to keep employees at home.  And in addition they paid $482,000 in premiums.  Premiums plus wages and costs to keep injured employees at home comes to about $815,000.  


So now we have quantified what the insurance company is paying so if we add the insurance company costs with our lost productivity, you see pretty quickly that an organization can spend close to a million dollars in minutes, seconds, by not doing the accommodation process.  


So moving to the next slide, I want to take this now down to the quantity within your organization.  How do you take this to your CFO and say or your managers and say:  This is why we're doing it.  


Every company has a profit margin.  Let's assume 2.5% is the company's profit margin.  


And let's move straight to the cutting into profits slide which is the very next one.  And I apologize for going through this pretty fast but I have a bunch of stuff that I want to cover.  And this is a part of it.  


If you take the cost of risk meaning the insurance cost, the lost productivity, you add it all up, you come up with your profit margin, this particular organization, it takes $8 million in sales to cover -- to cover the cost to keep an employee at home.  


So for this organization, the example that I gave you, they had about 200 people on average off work in any given year.  And the bottom line cost for them was about $8 million.  When you do this math, you have a different discussion with your organization.  You have a different discussion with them.  


The discussion is not:  I want to buy a $200 chair.  The discussion is if we keep people at home, it's going to cost us not only in lost productivity but we're going to have to increase sales in order to cover this person sitting at home.  So I want to bring them back into the workforce.  


Let's move on to the next slide.  And we can even make this more simplistic.  


If Company X lost 155 days from work, eight-hour workday, they lost 1240 hours of productivity.  


If the wage is $15.95 per hour, they lost $19,000 just by having 155 lost work days.  


If they could cut that in half, they would cut their lost productivity in half.  


This doesn't include replacement costs, unemployment insurance, the delays in meeting deadlines and all of the other things that come along with having to keep productivity going when a person can't be accommodated in the workforce.  


This is how you justify accommodation.  Everything starts and ends with dollars and cents.  


Okay.  Moving along.  Now I want to take you into the injury process.  To the next slide we have along comes Johnny.  When Johnny gets injured, what do you think he hears when you talk?  What I think the injured worker hears or the disabled worker hears is you're disabled, you don't count, you're not capable.  You're not wanted here.  We don't need you.  You were bad news to begin with.  And you were ineffective and you're now ineffective.  


This is the message that if we get the accommodation process wrong, that's the message that we send to this person.  And it's unfortunate that this is the message.  Because sometimes that is what injured employees hear and then they go off and do other things.  


As we move to the next slide, I talked briefly at the very beginning about engagement.  If you have employees who are frustrated, disheartened resentful and pessimistic, angry, resentful and disconnected and they have an injury, this employee will never cooperate with anything that you want to do to get them back into the workforce.  


This is where the cynicism comes into workers' comp.  But the cynicism doesn't start with the injury.  The cynicism actually was there long before the injury happened.  So if you have an employee who falls into the category of frustrated, resentful and angry, you think they are going to want to cooperate with anything you want to do?  So part of what I want to say and part of what I try to stress every time I do these presentations is we have to look at our workforce before the injury.  And we have to make sure that employees are engaged.  That they are inspired.  That they are conscientious that they are productive that they are innovative that they are loyal to your organization because if they are already on the flip side before the injury, it doesn't matter the amount of accommodation you want to do, they are not going to cooperate with you. 


And you will hear companies say:  Well, you know, I had this one employee and they cooperated really well and I got them back to work and everything was great and then I had this one that just was a pain.  


Really this person was already in this bad cycle before they got the injury.  


Moving on to the next slide.  


One of the other statistics that I want to show you is an engagement-disengagement statistics and this also came from Nielsen.  Nielsen showed that only 34% of your workforce is star employees.  Your star employees can easily be accommodated because they will probably work without asking for the accommodation.  And as employers, we will pretend that they don't need the accommodation even though we know they need it because they are the star employees.  They don't complain.  They are willing to do the job despite whatever issues they are having doing that job.  


So -- but you also have benchwarmers, disengage and free agents so if you have a benchwarmer disengage and free agent with an injury, now you have a problem.  


Moving to the next slide, let's talk about your injured worker and let's walk through what the accommodation process could and should look like.  


This is Johnny, my same Johnny from the other slide.  And Johnny is 49 years old.  He has a complex back injury.  He's got surgical possibility.  He is strategically educated and let me explain strategically educated.  He's a mechanic he's done that job forever or he's a paramedic that's what he knows.  He doesn't know anything else.  


He is a long-term employee with your company.  He may dislike his employer he may want to discontinue -- he really wants to continue working but he thinks people are plotting against him when he moves to the next slide what does Johnny hear when you speak to him he hears I have a simple but complex back surgery he hears I have to have surgery he hears I'm going to be off work for 16 weeks he hears that he may be released to modified duty he hears that he's going to be restricted and it may be permanent.  We have to change what Johnny hears in order to be effective at disability management.  Johnny needs to hear that we're going to do everything possible to bring him back.  We may not be able to do it successfully because his injury or illness may prevent us from bringing him back 100%.  But we're going to do everything we can to make sure that he's okay. 


Moving to the next slide, typically in workers' comp we communicate in inability.  No lifting over 25 pounds limited sitting no use of the hand no walking no bending no push be no driving no working no full-time work.  And we communicate in nos and don'ts and inability.  


But this communication in inability is what sets us up for the ADA accommodation.  So as we move to the next slide, you will see that beyond the restriction -- and I actually need to jump forward one additional the slide.  And then I'm going to go back to the one before, if that's possible.  


>> LOUIS ORSLENE:  Yes.


>> MARGARET SPENCE:  The -- this is the exposure that as an employer when you have an injured Johnny, this is your exposure.  Your exposure is loss of wages, indemnity, medical costs and so on.  But your reality is ADA, FMLA, age discrimination, GINA, obesity and opioids, retaliatory discharge and workers' comp.  You have a mixed bag when you have a Johnny that's injured.  So to check the box and make sure you're doing what's compliant, you have to recognize and understand what it takes to keep Johnny at work.  


I want to go back to the prior slide that I skipped, which is the double O challenge.


>> LOUIS ORSLENE:  Okay.  


>> MARGARET SPENCE:  There are two new things and they are not new.  But they are increasingly prominent in the workforce right now.  It's obesity and opioids.  


Ten years ago I probably would have never talked about these two.  Because they were there but they weren't as glaring.  What we have found is as you try to accommodate individuals in the workforce, as an employer, you are up against these two new entities that have joined your team, the Accommodation Team.  


If a person has obesity, and their injury is projected to cost 7 to 11 times higher than someone who is not obese.  They will be 13 times more likely to have -- 13 times more lost work days than somebody who is not obese.  


You have to take some of this into consideration as you're doing your due diligence at the beginning of an injury, at the beginning of evaluating a disability, at the beginning of your accommodation process.  


The other thing that is huge the right now and it's an epidemic is opioids in the workplace.  You've done everything you can to accommodate this person's back -- this person back into the job.  And what has happened is the doctor is prescribing them heavy narcotics and they are unable to do the job successfully.  


These are the two new things that have joined our team.  


And so as an employer making an accommodation or going through an accommodation process, you have to be completely mindful of this.  


Let's jump through to Slide 38, the one that starts with what are the ADA qualifiers.  We all know that there's a direct dotted line from workers' comp to ADA.  It's a dotted line because workers' comp speaks the same language as ADA.  We speak the inability to stand, lift, bend, speak, breathe, communicate and work.  Workers' comp speaks that same language.  


So as the employer, you have to be able to navigate and accommodate simultaneously.  


As we skip through to the next slide, where I show again the typical restriction, you will see very quickly that those restrictions sound very much like the ADA qualifiers.  


And so while you may not think that you have to accommodate an employee, there is always a dotted line if your organization is large enough to be subjected to the ADA there is always a dotted line between the gerund the ADA.  


And that is another reason why utilizing JAN is imperative.  I tell you how I use JAN.  


If I get an employee who has a specific issue, I go on to JAN's Web site and I look up this is the issue.  These are the lists of possible accommodations that we could do for that particular condition.  And then I take that paperwork back to my injured worker and back to my job site to see how that fits into my workplace.  


And I use that to document the fact that I am having the interactive discussion with the injured worker and I'm addressing their ADA exposure promptly and immediately and right up front.  And I'm asking them:  What can we do to keep you here?  


As we move to the next slide, one of the things that I want to stress  to you is that you must have a well defined return to work procedure.  You must be able to tell employees what you want them to do when they are released to return to work, who they should notify, what accommodations would look like.  And by golly, please document it.  Because if you don't document it, and the employee goes south on you, you have nothing to show that you've done your due diligence to keep that injured worker or that disabled employee at work.  


To the next slide, your return to work policy as a part of your documentation your return to work policy should define and address how you will accommodate the injured employee.  It should outline your expectations for accepting light or modified duty.  


It should explain that the position is temporary, especially if you are not sure if the person's restrictions are going to be permanent.  But it should also explain how permanency is going to be handled.  So permanency is handled by HR and HR will bring you in to have a discussion.  But your policy language needs to be very clear so there's no room for misunderstanding.  


To the next slide.  


One of the things that -- one of the toolkit items that every organization should have is a very detailed job description.  And one of the things that the EEOC has stressed recently is that you have a job description that shows the essential and marginal functions as well as any lifting, pushing, pulling requirements.  Because if your job description is vague and you suddenly say:  Well based on this job description you can't do the job and we can't accommodate you and you're not being very specific, you have not really checked the ADA box.  


It's behooved -- it's imperative that you have job analysis meaning that you have an analysis of the position.  What's required.  How much lifting how much standing how much walking.  It's also important that you have letters that you communicate with the injured worker.  And that you have a way of communicating restriction and accommodation to your supervisors and managers.  


So part of what I recommend is that you bring everybody into the room, the employee who is being accommodated, the supervisor who is going to be supervising them.  And you have the discussion with everybody all at once.  


We are going to do this.  This is the restriction.  This is what the employee is able to do.  And this is how we're going to accommodate that person.  


Because nothing derails the process like ineffective communication.  


As we move to the next slide, I'm going to walk you through very quickly before we run out of time a case study on what this process should look like.  


This case study is for a home health aide and this is actually a person that we got her back to work successfully.  


And the first thing that we did as a part of our toolkit is we gave her post accident guide.  We told her immediately how we accommodate employees who had a back injury.  


And in that documentation that she was given on the first day of injury, it said:  We put all aides into a clerical position temporarily while they recover from their back injury.  She knew that Day 1.  We also gave her a schedule of when she should report to that light-duty job, that accommodated position.  


We addressed her job description so she understood what she couldn't do if she went back out in the field.  And we evaluated the FMLA.  


The next step in the  next slide, we had her job description and throughout the process, we continually asked our medical provider if this employee could return to her preinjury job.  


And we continuously evaluated the preinjury job.  


On to the next slide.  


As I said, in Step 2, what we did was we explained the restriction, we assigned the task and then we gave the employee the time to return to work.  And we explained to her how if that restriction became permanent, how she could keep her job as an aide because we actually had positions we could eliminate without having lifting requirements.  On to the next slide, Step 3.  Then we monitored her for compliance so basically the employee had a sheet that basically said this is your restriction, this is what we have accommodated this is how we're doing it and every week we're going to -- you need to come back in and we're going to check to make sure that you are still able to do this job successfully.  We will continuously evaluate your ability to do this job and to do it continuously throughout your accommodation process. 


To the next slide on Slide 4, we document.  And one of the things I want to stress to you is when you communicate -- when you are communicating with employees and you're making accommodations, one of the things you want to do is make sure that you do enough documentation so that there is -- there's enough information there to get the injured employee back to work.  


I'm going to skip through to Slide 52.  Because I have a feeling we're not going to get through all of it.  I think I put too much info in.  

(Chuckles).


>> MARGARET SPENCE:  But anyways.


>> LOUIS ORSLENE:  All good information, though, Margaret.  Very interesting.


>> MARGARET SPENCE:  Thank you.  Let's go to Slide 51.  One of the things that you have to do when the employee has a final release, you want to make sure that if there's anything that they can't do in their original job that you have addressed it.  That you don't just send them back to their job and pretend they can do the job as they did it before they had the injury.  You want to make sure there's a reintegration process and that in that process you're looking at your ADA compliance and you're looking to see what kind of accommodation you are able to offer the employee so that's one of the keys.  Moving to the next slide one of the things I want to stress is we are here to be an advocate we are here to be an enforcing of the corporate rules and we're also here to act as a liaison and customer service rep for our employees. 

They need to know they have someone in their corner and that someone is there  to help them through the process.  More than anything, that is the key.  Lou, do you want me to stop here?  Because the rest of it is pretty much a process on reintroducing the employee to work to see if anyone had questions.


>> LOUIS ORSLENE:  Do you know what, Margaret?  How about let's try to cover the next couple of minutes the reintroduction.  I think that's really -- I think it's really important.  And then we'll go to questions.  And then if we don't get all the questions answered then if you wouldn't mind if I can just send those questions to you, you can answer them and I'll push them out to them -- push them out to the whole group.


>> MARGARET SPENCE:  Okay.  Perfect.  


Okay.  So let's go through the 12 steps to reintroduce the employee to work.  I'm on Slide-- I'm on Slide 53 specifically you want to contact the employee and let them know you have a light-duty job and you're going to accommodate them and how you're going to accommodate them.  You want to make sure that you let your insurance carrier know this is what you're doing.  


I always recommend that you send an offer letter to the employee and you don't have to mail it.  If the employee is back in your building, then you have a sheet, a form, that you have predeveloped that basically says this is your preinjury job, this is the job we're going to accommodate you, this is the accommodation and the employee signs off on it with a clear understanding of the restriction and how we're going to make that restriction work in our work environment.  


You want to make sure that you list the restrictions on that sheet of paper so everyone who has to supervise that individual understands the restrictions.  There's no room for blind spots and everyone is really clear.  The next slide before the employee returns to work, sit down with him or her, review the job description duties and restrictions.  Explain you are accommodating them temporarily until you know if this is permanent or not.  And you can do a temporary accommodation even if the person has approached you because you don't know if that accommodation is going to be successful.  So you can say we're going to do a trial of this and then we're going to evaluate it every Friday and you need to come to my office and meet with me so I can know if this is going to work successfully.  


You want to step back from the situation and not babysit the person.  These folks that you've hired are adults.  You also want to track medical appointments.  You want to track changes.  If the employee gets a new medication, you want to know how that's going to impact the accommodation and what you've done to bring them back into the workforce.  


The next slide, 55, you want to contact your insurance adjuster and let them know you have brought that person back for trial work and you want to see how things are going to be with that individual and that they need to stop paying them because you're going to start paying them and bring them back into work.  So communication there with your insurance carrier is essential.  


You want to follow your state rules.  


Some states like Georgia has requirements on return to work.  Tennessee is enacting return to work requirements.  You want to make sure that you are following those state rules to the letter.  


The other thing that you want to do is you want to make sure that you continually send letters to the treating doctor with the employee's preinjury job description.  


So that the doctor recognizes that your goal is to get this person back to full duty.  Back to their regular job without any restrictions.  


And the doctors can help you with saying yes they can do this or gradually increase the level of -- level of work that the employee can do.  


You want to monitor FMLA and ADA continuously as you're doing this.  


Moving to the next slide.  You want to monitor for signs of progress and red flags for permanency when I say red flag for permanency, you get a note that the -- because under workers' comp you're getting medical notes all the time.  You get a note that says this person is having a failure -- the surgery is not successful.  That really is a red flag that this may be a person that can't work at all anymore.  And you want to start doing your due diligence to make sure that you are covering the ADA.  There's a case called John Bravo v.Sears that came out a couple of years ago and he had a similar failed back and Sears failed to accommodate him in a light-duty position and they were required to pay $6.2 million under an EEOC filing for failure to accommodate under the ADA.  


So under to make sure that even though the medical condition is deteriorating that you do not stop doing your ADA interactive and your communication with the injured worker.  And as -- and you want to make sure that you are quickly determine if the accommodation is temporary or permanent and then if it's going to be permanent continuously make sure that you are doing what you need to do and checking that ADA box all the time.  And utilizing the resource that's on the JAN Web site to get the employee back to work successfully.  


The last thing that I want to do is on Page 58 -- Slide 58, sorry, I would like you guys to change the lingo.  It's two slides forward.


>> LOUIS ORSLENE:  Are we there.


>> MARGARET SPENCE:  Change the lingo.  Reonboarding is what you're trying to do.  Talent management is what we are aiming for.  Retention is our goal.  And value is what we must do so to be successful at the accommodation process we have to check reonboarding talent management retention and value and if we can't check all of these we're not doing as much as we can do to retain employees in the by accommodating them successfully.  


>> LOUIS ORSLENE:  Excellent thank you very much Margaret we're kind of at time at this point.  But I just want to say thanks very much.  I mean, I really think you've distilled a very complicated process into something that's very understandable for us in the disability field.  That may not necessarily process and do workers' compensation.  


>> MARGARET SPENCE:  Right.


>> LOUIS ORSLENE:  But thank you very much for that.  As I said a couple of minutes ago, we do have a few questions.  We'll send them along to Margaret to answer and then we'll send those replies along to everyone who is participating in today's session.  


So thanks very much.


>> MARGARET SPENCE:  Thank you.


>> LOUIS ORSLENE:  I also want to thank Alternative Communication Services for providing the net captioning and if you need additional information about anything we talked about today, please let us know and if you want to discuss an accommodation please feel free to contact JAN we hope the program was useful for all of you.  As we mentioned earlier an evaluation form will automatically pop up on your screen in another window as soon as we're finished we appreciate your feedback and we hope you take a minute to complete that form.  Again, thanks, everybody for attending and thank you, Margaret so much for presenting today.  


>> MARGARET SPENCE:  Absolutely thank you for inviting me to present.  


>> LOUIS ORSLENE:  Bye bye, everyone, thank you.  
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