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	>> Hello, everyone and welcome to the Job Accommodation Network's monthly Webcast Series.  Today's webcast is our annual ADA update and we're excited to be having it right on the ADA 26th birthday.  Today's program will focus on the ADA and what's currently going on, and what things employers should be doing to comply.  Our featured speaker is Jeanne Goldberg from the Equal Employment Opportunity Commission.  But before we turn it over to Jeanne, we need to just go over a few housekeeping items.  
	First, if any of you experience any technical difficulties during the webcast, please give us a call at 800-526-7234 for voice, and then hit button 5 when the system picks up, or for TTY call 877-781-9403.  
	Second, toward the end of the presentation, time allowing, we'll have a question and answer period but you can send in your questions any time during the webcast to either our email account, which is question@askJAN.org, or you can use our question and answer pod located at the bottom of your screen. To use the pod, just type in your question and then submit to the question queue.  
	We do have a lot of information to cover today.  So if we don't get to all of the questions during the webcast, we'll send the answers out to you later on after the webcast.  
	On the bottom of your screen you'll notice a file sharepod.  If you have any difficulty viewing the slides or you would just like to download them, you can click on the button that says “save to my computer.”  You can also find today's handout there.  
	And finally, I want to remind you that at the end of the webcast, an evaluation form will automatically pop up on your screen in another window.  We do really appreciate your feedback.  So we hope that you'll stay logged on long enough to fill out that evaluation form.  
	And now, let me introduce our featured speaker, many of you probably already know her.  But for those of you who don't, Jeanne Goldberg is a Senior Attorney Advisor in the Office of Legal Counsel at the U.S. Equal Employment Opportunity Commission headquarters in Washington D.C.  
	She advises the Commission on the interpretation and application of the statutes it enforces, and that includes the Americans with Disabilities Act, the Genetic Information Nondiscrimination Act, and Title VII of the Civil Rights Act.  Today Jeanne will be sharing some of the latest developments in ADA cases with us.  So Jeanne, thanks for being here today, and I'm going to turn the program over to you.
	>> JEANNE GOLDBERG:  Thanks so much, Linda.  Good afternoon, everyone.  We're going to dive right in and follow along with the PowerPoint on your screen.  And the first slide refers to the handout accompanying today's presentation, Key ADA and GINA documents available from the EEOC on our website, eeoc.gov.  This list has just been updated.  It has all of the hyperlinks to our enforcement guidance and technical assistance publications involving the ADA as well as the Genetic Information Nondiscrimination Act.  It's very useful, and I hope you'll not only hold onto it for your own purposes, but also circulate it to anyone within your organization who you think could make reference to these resources going forward.  
	If you turn to Slide 3, I'm just going to call your attention to six new publications this year on that list.  
	The first is Employer-Provided Leave and the Americans with Disabilities Act, which was just issued in May.  This publication is very short, very understandable.  About eight or ten pages and walks you through all the issues to consider and a lot of practical examples for when employees request leave for treatment or recuperation or other disability-related needs.  
	The document addresses making sure that you give equal access to paid and unpaid leave, when you're talking about employees with and without disabilities, and also addresses reasonable accommodation.  It gives a good roadmap for the interactive process on disability-related leave requests, how to communicate with the employee during the leave and before their return to work.  It talks about maximum leave policies that some employers have, or so-called no fault leave policies, that provide for automatic termination after 12 weeks of absence.  It discusses the need to make exceptions to those policies for accommodation if the need is -- leave is needed for disability-related reasons and does not cause an undue hardship, and also talks about 100% healed policies -- in other words, you can't require someone to be 100% healed to return to work.  They merely have to be qualified to perform the job.  And it talks most importantly I think in terms of many of the questions we get from employers about assessing undue hardship, in terms of how much leave is too much, and gives you really a step-by-step analysis in terms of looking at the relevant facts.  
	So I really commend that document to your attention.  
	The next -- next on the list, next one is called Legal Rights for Pregnant Workers Under Federal Law.  And that is a document, very short, on both the ADA obligations to pregnant workers and the Pregnancy Discrimination Act obligations to pregnant workers -- in other words, pregnancy-related limitations may bring up either a sex discrimination claim under the Pregnancy Discrimination Act or a disability-related claim under the ADA.  Remember that normal pregnancy itself is not a disability under the ADA. It's not considered an impairment. But a worker may have a pregnancy-related medical condition that constitutes a disability under the ADA.  
	So this very short user-friendly publication talks about your obligations as an employer under both statutes, whether you're talking about regular pregnancy, without medical complications, or one with medical complications that may implicate the ADA.  And walks you through what each of the responsibilities of the employer is.  
	The next publication is Helping Patients Deal with Pregnancy-Related Limitations and Restrictions at Work.  As the title suggests, this is not geared toward employees or employers but rather toward doctors so they can better understand when they have a patient whose employer needs supporting information on a pregnancy related limitation or restriction -- what types of documentation to provide, how to assist the employer and the employee in getting the information that's needed.  
	So that's -- can be a very helpful document.  As an employer, if you're dealing with a physician getting supporting information or as the employee to provide to your own physician.  And of course if any of you on the line are health care providers, in terms of what your employment organization does, I think this would be very useful for your treating health care providers to have.  
	The next document is What You Should Know About HIV/AIDS and Employment Discrimination.  And again this is a really short publication that walks you through the basic rules, and gives you quick summaries of a lot of the litigation that EEOC has brought involving HIV discrimination under the ADA.  Specifically, I wanted to mention that we do see a number of -- quite a number of these cases arising in the food service industry.  HIV is specifically not on the list that CDC and HHS maintain of medical conditions for which you can exclude someone from a food service position.  
	Many employers don't realize that -- who are nevertheless in the food service industry.  And this is an important education piece that you can share.  The next two documents, Living with HIV Infection: Your Legal Rights under the ADA, and Helping Patients with HIV Infection Who Need Accommodations at Work, are geared -- the first toward employees or the individual with HIV, and the second for their physician.  So mirroring those pregnancy documents that I mentioned a moment ago.  
	So these are, again, very user friendly, geared toward laypeople.  And we hope will help get critical information out about these rights under the ADA, and help both employers and employees.  
	With that, we're going to turn to our first topic today, which is the EEOC's proposed updated model employer regulations for Federal agencies under Section 501 of the Rehab Act.  And whether you're a private employer on the line or a Federal government employer, I think it could be useful to hear about EEOC's proposal and the new regulations that are coming for Federal agencies under the Rehabilitation Act.  And if you turn to Slide 5, we'll begin here with an overview.  
	The EEOC published for public comment a draft of these new regulations, which would provide guidance to Federal agencies that have affirmative action obligations under the Rehabilitation Act.  And they are required to be a model employer with respect to applicants and employees with disabilities, and this will for the first time in a regulation spell out what all of those obligations are, although many of them have existed in a sub-regulatory form for a number of years.  
	The next step is that we'll be evaluating the public comments, revise the proposal, and a final rule is going to be issued after there's an opportunity for agencies to weigh in once again through interagency coordination and the regulation is approved by the Office of Management and Budget. At that time, it will be published. If you turn to Slide 6 I'm just going to go through some of the key features.  
	The most significant proposed plan requirements -- when I say plan it's the affirmative action plan that each agency has to have under the model employer regulation that already exists under the Rehabilitation Act -- these new features of the affirmative action plan would be, first of all, that agencies would have to designate sufficient staff to process reasonable accommodation requests to make sure -- to make sure they have that, whether it's related to the application and hiring process, appointments to vacant positions using Schedule A or other disability-related hiring authorities.  And this could include any kind of reasonable accommodation that an applicant needs with respect to the hiring process, in hopes to ensure that these special hiring authorities that the Federal Government already possesses will be used in a much more robust fashion.  Because there will be dedicated staff who are familiar with these hiring authorities and ready and available to respond to reasonable accommodation requests in the hiring process.  
	Slide 7.  Importantly, the proposed regulation would have agencies adopt a goal of having a representation of 12% for people with disabilities in their workforce and 2% of representation rate for people with targeted or severe disabilities.  Examples of targeted disabilities from the existing OPM form -- Standard Form on this include total deafness in both ears, blindness, missing extremities, partial or complete paralysis, epilepsy, severe intellectual disability, psychiatric disability and dwarfism.  These are just some examples, but these severe disabilities have been the focus of hiring for the Federal Government for many years under the Rehabilitation Act.  This new proposed regulatory requirement would focus in on achieving at all agencies 2% representation of people with targeted disabilities.  Both above and below the GS-11 level -- and you see there on Slide 7 I've given you some of the stats of where even though we have tried to emphasize this in the sub-regulatory manner, prior to this time some of the statistics would show you that the Federal Government as a whole has not achieved those kinds of representation rates yet.  
	If you turn to Slide 8, other features of the proposed regulation:  that agencies would maintain written reasonable accommodation procedures already required under Executive Order 13164, but make those available for job applicants and employees, and make sure that those procedures contain all of the elements required under the Executive Order with respect to making sure manager -- it spells out for managers and supervisors what each step of the process is, what they are supposed to do, what the timeframe is, what resources they should consult, and so on.  
	Also to ensure that employees who are the ones under the agency procedures authorized to grant or deny accommodation requests are aware that undue hardship decisions have to be based on all available resources, not just the resources of the individual office or division.  But the Federal agency's resources overall.  And that those individuals who are in charge of deciding whether an accommodation request would pose an undue hardship know how to access those resources -- they know who in the chain of command they need to contact if there's an expense or departure from typical operating procedures that is necessary in order to provide accommodations to an applicant or employee.  
	Next, even though employers are not required under the ADA or the Rehab Act to provide personal assistance services such as toileting or assistance with eating as a reasonable accommodation, under this proposed rule personal assistance services would have to be provided by agencies as part of their affirmative action requirement -- as part of their affirmative action obligation, unless it would be an undue hardship.  This would be a special requirement as part of affirmative action for Federal agencies again to try to promote the hiring of people with severe disabilities who are qualified to perform vacant positions.  And the proposal asks -- that we did publish, asks for public input on how this would operate.  We anticipated in our proposal -- we estimated that approximately 170 current employees and about 200 new hires would access this kind of benefit if -- this type of assistance, if it were available as part of affirmative action.  
	Turning to Slide 9, the proposal would also require agencies to provide information and assistance to employees for filing facility accessibility complaints under the Architectural Barriers Act.  And complaints under Section 508 of the Rehab Act involving electronic or Information technology that is not accessible.  So these are requirements that are not employment law requirements under Title I of the ADA or Section 501 of the Rehab Act but separate requirements that may nevertheless impact the workplace.  And that would require that employers know about these obligations under other laws, and help employees to know how to file complaints if these issues arise -- file complaints with other responsible agencies.  
	Also, the proposal calls for integrating disability into agency anti-harassment policies.  And taking specific steps that are outlined to ensure that current employees have sufficient opportunities for advancement.  In other words, individuals with disabilities who have been hired through affirmative action or not, ensuring that they have sufficient training and mentoring programs available to them.  
	So I think that all of this has a lot of potential.  It's very exciting.  We look forward to issuance of the final rule after the process I described.  And be on the lookout for that.  Whether you're a Federal agency or not, I think there's a lot of useful information here that could guide improving your employment of people with disabilities  
	So next, we're going to turn to -- if you turn to recent -- the slide on recent cases.  Some examples involving reasonable accommodation and undue hardship.  And we're going to look at four cases that have come up in the past year that really have some important lessons I think for all employers.  
	The first on Slide 11 is called Reyazuddin.  And this is a case that involves a county, Montgomery County, Maryland, that maintained a call center.  And they decided to upgrade their call center by acquiring new technology.  It was a really massive new system that they purchased, which would create a 3-1-1 call-in number so you didn't have to look in a directory and figure out which one of thousands of numbers within the county director of -- directory of offices to call, you would just call 3-1-1 and using this special software, the call center employees would be able to pull up scripts to answer your questions regardless of the topic, route you to the right office, take your information and input it electronically into the system, email you information right from the software screen -- right from the computer screen that responds to your inquiry and so on.  So really all of the bells and whistles.  
	This case however involves a few cautionary tales.  The county already had in its call center a blind employee who did her job using a screenreader for her computer and other accommodations.  When they went to procure the new call center software, they did not ask the vendor about whether it was compatible with a screenreader.  
	This is something you should do whether you already have a blind employee who would be in the position to be using the software or not.  When you're in the buyer position as an employer meeting with vendors, deciding what software to buy, you want to find out whether it is compatible with accommodations that your employees might use to do their job.  
	So in this instance, the county didn't ask about that.  They obtained the new software.  It's all set up.  And lo and behold, it's not compatible with this call center employee's screenreader.  They end up, to compound matters, shunting her off into a make-work job where she basically was given none of her regular work to do, no regular work that would be associated with another position.  She was just sort of given made-up work for about four hours a day.  So it really was a terrible situation.  
	It turned out that after -- if they were to fix this situation after the fact, having already installed it, it would cost the county $125,000 or more.  And the county argued it would be an undue hardship to accommodate her.  We have already procured the technology.  We put it in place.  And we have a $15,000 annual line item in our budget for accommodations.  
	And when this case went to the Fourth Circuit Court of Appeals this year, they ruled that allowing the county to prevail on an undue hardship defense based on its own budgeting decisions -- the fact they decided $15,000 a year was what they were going to spend all year on accommodations -- would effectively cede to the employer to decide how much it would spend to accommodate to an employee with a disability, and the court rejected that notion.  So it's irrelevant what you have decided in advance what you're going to spend on accommodations.  The issue, the court said, citing the ADA regulations, is the county's overall budget, the employer's overall resources.  And here the county had over a $3 billion budget for that fiscal year.  The call center itself had about a $4 million operating budget.  And these are the relevant factors.  Not how much they had decided they were going to spend on reasonable accommodation.  
	So you know, take away:  ensure accessibility before purchase.  These are the kinds of inquiries that the county should have had before they actually pulled the trigger and purchased the technology -- with the vendor, with other vendors, if necessary, with a demonstration, if appropriate.  
	There's all kinds of options they could have had to -- before the fact -- to avoid this very expensive after-the-fact situation.   
	But the court said that even in the position where the county found itself -- having not followed the correct process, procured inaccessible technology -- even though they were facing those huge dollar amounts to fix the problem after the fact, to remedy it after the fact, that -- those big amounts of money, $125,000 or more, was not going to be a significant difficulty or expense under the undue hardship defense of the ADA for providing accommodation because of the large resources of the county, the employer, overall.  
	Turning to Slide 12, Searls v. Johns Hopkins case, another decision from Maryland this year involving a nurse who applied for a job at the hospital.  She was deaf, and the hospital refused to provide a full-time sign language interpreter, rejecting that out of hand as something that would not be consistent with providing -- with performing the duties of a nurse.  And the court, denying the hospital's motion for summary judgment and ruling that this case should go to trial, said that providing a full-time interpreter would not have necessarily reallocated the essential functions of the job of communicating with others and responding to alarms. They said the nurse would have performed the essential job functions herself using her own nursing medical expertise and training when she spoke to patients and families and hospital personnel.  She was the one who would have acted in response to alarms after the interpreter communicated to her the sound of the alarm  Very interestingly, the court explained to us that if you're trying to decide whether a full-time interpreter would effectively be hiring somebody else to do the individual's job for them, or an appropriate accommodation, they said, look at what would happen here with the interpreter if we were to remove the nurse, it's not that the interpreter wouldn't be able to -- they said the interpreter would not be able to do the job.  The interpreter could not act independently, they would not know what to -- even if they knew what was being communicated to them by a patient or other hospital staff, they would have no medical expertise.  Looking at it that way, it shows you that in fact the interpreter would not be -- hiring the interpreter would not be hiring somebody else to perform the job. 
	Even if the interpreter was needed full time, all they would be doing would be interpreting what was said to the nurse, she would be the one, based on her expertise and training, who would bring that expertise and training to the job, who would be independently performing those tasks.  
	The court also rejected in terms of summary judgment the undue hardship defense based on cost that was raised by the hospital.  And again, really if you're a student to these cases over past years, these dollar amounts [in the Reyazuddin and Searls cases] can be sort of shocking, but the cost would have been about a maximum of $120,000 a year.  And the court said even this did not pose an undue hardship on the hospital.  Looking again, just like in the Reyazuddin case at the employer's overall operational budget, here it was $1.7 billion.  And again, not relevant what the hospital itself chose to budget for accommodations.  
	Very important, also, I think in terms of what moved the court in its decision in the case, was the fact that the record contained evidence that this nurse had previously worked in a hospital setting with a full-time interpreter and after she didn't get this job, another medical center did subsequently hire her and was able to provide a full-time ASL interpreter.  And she performed the job for that hospital.  So seeing that the individual could previously, and after not receiving this job, work for another employer in the same -- doing the same task with this accommodation, helped illustrate to the court that in this -- this employer may have not been acting based on the facts, but rather based on assumptions and stereotypes about whether somebody with a particular type of impairment could perform a particular job, and just made an assumption that a full-time interpreter was out of the question.  
	So a very, very instructive case.  
	Turning to Slide 13, the Osborne v. Baxter Healthcare Corp. case, another case involving a deaf applicant she relied primarily on lip-reading, and she was hired as a technician at a plasma donation center.  She got the job, but the offer was rescinded after she took the post-offer exam because they concluded she would not be able to hear the alarms on the plasma donation machines, or the donor call buttons if something went wrong and the donor pushed the emergency call button, or she might not be able to communicate with donors.  And again, just like Reyazuddin and Searls, here is another case where the court really said the employer has to look into whether somebody could be accommodated through adaptive technology, or other steps -- Searls was a full-time interpreter -- but things you might not have expected.  Here they said she may be able to prove she was qualified with the accommodation of installing visual or vibrating alerts on the machines and the call buttons.  And they said the patient safety risk that the employer identified was too de minimis, too minimal to meet the direct threat to safety standard.  So really a very interesting result.  
	In this case, the employer did not check whether there was a way that somebody who relied on lip reading could perform this job through any type of retrofitting accommodation with respect to the plasma donation machines and the call buttons.  They did not contact the vendor to find out what was feasible and what the cost would be, and the court said had the employer inquired they would have learned that there are a number of people with hearing impairments successfully employed as plasma technicians using adaptive technology -- just like the court was influenced in the Searls case by the fact that this nurse had previously and also subsequently been employed doing nursing duties in a hospital using a full-time interpreter.  
	So such an important practical lesson:  rather than assuming something would be not feasible, too expensive, that it's not possible for someone with a particular impairment to perform a particular task, instead you want to find out.  And Job Accommodation Network is of course one great place to start.  Also they can always refer you to, or you may find on your own, organizations involving -- that are advocacy organizations on behalf of people who have that particular disability.  And they may very well be able to provide you with information about how people who have those limitations can do the type of work at issue.  
	So you don't want to decide these accommodation questions in the abstract.  You don't want to be the employer who did not contact the vendor to even find out what was possible or what the cost would be.  
	It's really a no-brainer.  And when you look at what the after-the-fact cost was for the employers in these cases, it really does illustrate how much sense it makes to reach out when you're making the actual accommodation decisions to see if there's a way forward.  
	The Noll v. IBM case on Slide 14 is actually a case, the final one I wanted to discuss in this section, in which the court ruled that the employer could show an undue hardship.  This was a case in which the employee, who was a software engineer at IBM, had a hearing impairment, relied on sign language interpretation.  And the employer maintained -- the company maintained an intranet to which employees could post video files relating to a whole host of work matters.  And he asked that they be captioned, and that all of the audio files have transcripts at the time of posting.  
	IBM instead offered him -- what it provided to him was a sign language interpreter at any time he needed it, immediate access, to use the interpreter while he was watching the videos.  And for audio files, they posted transcripts within five days of the time the audio file was posted on the intranet.  
	The employee claimed that this was not an adequate accommodation.  In part, because he said it was confusing and tiring to look back and forth between the video and the interpreter.  But the court looked -- sliced it a different way, and looked at it and -- at least on these facts -- and concluded that this was the employer providing an equally effective accommodation.  
	You know, we have discussed how an employer has the discretion to choose among different types of accommodations if there's more than one way to skin the cat, and in this case the court said it wasn't required that the employer provide the captioning because the ASL interpreter, immediate access to the ASL interpreter, was an equally effective accommodation.  And it's interesting because I do think the court, although they did issue this ruling, at the same time acknowledged how context specific, fact-specific this kind of determination can be.  
	For example, they said sometimes, maybe in a different situation, the information would be so technical that it could not be fully and accurately understood using a sign language interpreter -- that instead you would need captioning.  
	So a number of different examples where -- or they said logistical constraints in other kinds of jobs might render an interpreter ineffective so that you really need to look at the particulars of the situation.  
	I wonder, Linda and Beth, if that's similar to the kinds of facts that you would look at if you are getting -- when you get calls from employers about whether an interpreter or captioning or something else would be effective in a particular situation.  
	>> BETH LOY:  Jeanne, this is Beth.  It sure is.  We look at the type of material.  The timeliness of the material.  Does it change a lot?  How often does it have to be accessed?  What type of job does the individual do?  Is it required for individual or group training?  So we look at a lot of different factors related to that.  
	>> JEANNE GOLDBERG:  Great.  So, you know, just -- I think it's a great principle to keep in mind that there's no one-size-fits-all.  And you just want to work with the individual.  And whatever resources are available that you might need to access in order to make the right decision for that situation.  
	>> BETH LOY:  And I think, Jeanne, just to follow up on one of the other cases that you talk about, this is one of those where you want to start from the beginning.  Get into whenever you make a video file, this is how you do it.  You do it with captioning.
	>> JEANNE GOLDBERG:  Right.
	>> BETH LOY:  Catching up after 40 some thousand video files is hard to do.
	>> JEANNE GOLDBERG:  I couldn't agree more, and no doubt the volume influenced -- one way or another -- must have influenced the court's decision here.  And I know that Federal agencies are guided by the [EEOC’s] Office of Federal Operations staff to always get into the habit, as you are talking about, of all videos that are created for training, they should be captioned at the time that you are creating them, any work-related videos, training videos and so on.  And that way you have taken care of it.  It's done.  
	The next segment is an overview.  I just thought I would randomly pick a handful -- from a handful of cases from examples that the ADA has recently filed or settled by the EEOC, to give you a flavor.  Of course we always try to look after a cause finding or investigation and see if we can avoid litigation.  But these are all examples of cases that we in the past two to three months have either filed or settled.  And we are on Slide 16, and each of these is a hyperlink to the press release so you can click on them at your leisure and read more about the cases I'll mention.  
	The first, from July 5th, is a case in which we have sued a McDonald's franchise for discrimination.  They fired an employee after learning of the employee's HIV status.  The company maintained a policy of requiring all employees to report the use of prescription medications which would also be a violation of the ADA.  
	The next case, from June 28th, is a case we settled involving an amusement park that had an employee for four years with an intellectual disability. It had been caused by a childhood traumatic brain injury.  He had worked part time for four years.  He did custodial work and assisted in the miniature golf area and cleared the tables in the food court area.  
	New management arrived and they put in a new electronic clocking system for clocking in and out of work.  And he was unable to use it properly to correctly operate it.  And rather than accommodate him, EEOC alleged that he was terminated instead.  And this is something with minimal assistance or direction this individual could have continued to be a productive employee, or just find an alternative way, alternative means as an accommodation for him to check in and check out at the beginning and end of work.  So it could have been an easy accommodation situation.  So we have settled that case.  
	The next, from June 16th, another settlement.  This involving a saleswoman who alleged she was unlawfully fired because of her multiple sclerosis she actually was just experiencing the beginning symptoms.  She didn't know she had MS.  She had a sudden change in vision, numbness in half of her face, loss of balance and she goes to the emergency room and the next day she tells her supervisor I had to go to the emergency room, here are the hospital documents they have asked me to -- they think -- they tentatively diagnosed me with multiple sclerosis, I've got these doctors instructions to be off work until I can have this neurological appointment next week where they are going to confirm the diagnosis and tell me what I need to do or not.  And instead of granting the medical leave, she was terminated, and that case is again one that we settled.  
	The June 9th case involves one in which we were granted judgment in our favor by the court as a matter of law on the claim of ADA and GINA violations where the employer had required all applicants as physical – for this physical labor job farm work, the employer had required all job applicants to fill out a health history form before they would be considered for a job.  
	Now, remember, no disability-related inquiries or medical exams are allowed before you have made a conditional offer of employment.  So, the employer had violated the ADA by asking any medical questions of applicants.  The reason there was also a GINA violation alleged is they asked for family medical history, and that you can't ask for under GINA whether it's an applicant or an employee, except under very narrow circumstances.  So that's generally an absolute no, and certainly is no family medical history for applicants in the post offer or pre-employment medical exam.  
	The next, from May 19th, the Zoo Printing case, involved an employee who -- two employees who worked at a commercial printing company, who were terminated because the employer learned of their HIV status.  One of the employees also was an assistant in the HR department, and was fired in retaliation for opposing the company's policy he had become aware of not hiring applicants with disabilities.  So there were both discrimination and retaliation claims in the case and we settled that.  
	The next, from May 13th, a big settlement, $8.6 million, involving a large class of individuals who were affected, that's why it was so large, against Lowe's, the retail home improvement chain.  This case involved a policy that the company maintained that required that individuals who had medical leaves of absence that exceeded 180 days were terminated -- called a “no fault” leave policy as we mentioned at the beginning of the hour.  These violate the ADA as to individuals who have disabilities and could be accommodated without an undue hardship.  So if somebody needs more than the 180 days for recuperation or treatment related to their disability, and it would not be an undue hardship in their position, then the leave needs to be granted.  So when you have an automatic policy like this, you may fail to make that individualized determination with respect to each employee's case, and that's the danger of these policies -- that managers on the frontline won't know that they might need to make an exception for an individual with a disability.  So an interesting one to read about.  
	Next, May 12th, a case that we have just filed against a Verizon Wireless store that took away a job offer from an applicant for one of the retail sales positions.  He was hired by the district manager and recruiter, he was interviewed, they extended him the job offer.  And then the Vice President of the company learned that the newly hired individual used a wheelchair and would not approve the hiring, so the offer was withdrawn.  And we have just brought this lawsuit under the ADA.  The case is something we have talked about on JAN webinars before, Linda and Beth, about situations you need to be aware of where as an employer generally speaking you might be very used to how a job is typically done, and confuse that with ways -- with what's required to do the job.  And that the very same task might be able to be performed in a different manner.
	>> LINDA CARTER BATISTE:  Absolutely. And we talk to employers all the time who call us and say I don't think there's any way to do this, so we thought we would run it by you, and we have lots of different ideas for you.  So sometimes it's hard to think outside the box if you're trying to do things a certain way, and it's always good to run it by somebody just to see if there's another way to look at it.
	>> JEANNE GOLDBERG:  Right.  The May 11th case, the settlement involving a supervisor at a nursing home who was terminated when she requested an accommodation for her pregnancy.  She had a 25-pound lifting restriction that the doctor required due to a surgical procedure she had had relating to her disability.  So again, a disability-related impairment because even though the pregnancy is not an impairment, it had caused a medical condition for which she had had treatment.  And this case involved claims under both the ADA under the Pregnancy Discrimination Act.  So disability discrimination and sex discrimination for not granting -- accommodating the 25-pound lifting restriction, where the nursing home had accommodated that kind of lifting restriction for non-pregnant employees.   
	So interesting case that gave rise to claims under both statutes.  
	And finally, wanted to mention this case from May 9th which we settled against a power company that had -- when sending an employee to a fitness for duty exam had --  given them an overbroad release for the employee to sign, where they had to provide all their medical records from all of their health care providers of all different sorts  It wasn't limited to the issue or condition that had given rise to the fitness for duty exam.  
	And then when they sent him the questionnaire in connection with the fitness for duty exam, it sought family medical history.  So, there was both an ADA issue and a GINA issue.  
	Interestingly in the case, the employer contended it was not liable for a violation of ADA or GINA because it's the vendor --it's, you know, the third party that we use to do our fitness for duty exam that is making this -- made the mistake with the release or with the questionnaire.  And the court -- the allegation by the EEOC was that the employer is responsible.  That the employer's agents can't do what the employer cannot.  And prior to settling this case during the litigation, the court did rule in favor of the EEOC, which had moved to effectively dismiss this defense that the employer had raised.  And the court ruled that the employer is liable for a violation of ADA or GINA regardless of whether third parties were also involved in the discrimination.  So an important, important issue for you to be aware of.  
	The next segment:  I just wanted to mention a few examples on Slides 18 and 19 of cases that have recently been decided in the Federal sector by our Office of Federal Operations.  
	The first three on Slide 18 all have to do with violations of the requirement that an employer keep employee medical information confidential.  The first, the Buster D.  case, involved a situation where the employer disclosed the employee's medical diagnosis to the union steward when the union steward was representing the employee on a proposed removal, and the union steward did not have a need to know that information in order to represent the individual on the removal and it's not a situation where they spoke with the employee about it.  Obviously the employee is free to disclose this information to the union steward but the employer is not.  
	The Haydee A. case has -- deals with the employee sent an email to the employer talking about knee surgery, and instead of the manager informing -- that this employee would be out between X date and Y date, instead just forwarded the email with all of the email information to the other managers.  So they didn't have a need to know the medical information.  So that gave rise to an ADA violation Rehab Act violation.  
	The Arnoldo P. case involved a supervisor who had left an employee's confidential medical information -- that was in some forms -- on his desk for approximately a week.  Even though there was no proof that it was actually disclosed to anyone who didn't have a right to see it or a need to see it, the Office of Federal Operations ruled that failure to maintain it in a separate secure medical file was an unlawful disclosure of the confidential medical information.  So this is important training information for supervisors about only disclosing medical information on a need-to-know basis.  Often the limitations that other supervisors need to be made aware of can be done with -- that information can be imparted without disclosing the medical information itself.  
	Slide 19, a few more examples involving denials of reasonable accommodation that were held to be improper, that no undue hardship was shown.  The Melani F. case involved denial of a reader for an exam.  The accommodation of a reader was requested by an employee with dyslexia.  This is an interesting kind of situation because obviously if the job requires a test -- will test the ability of the individual to read at the level and speed required for the job, then you would not have to provide a reader because the test is testing that ability to read.  But if the test is testing the substance of knowledge, not the ability to read, then you could have to provide a reader.  So an instructive case.  Latarsha A., another case that involved delay in installing an accessible door at the workplace, at a large Federal agency building.  And of course there was the bureaucracy that had to be dealt with in terms of making the installation happen, and the agency put in place an interim accommodation over a two-year period actually where it was trying to get the accessible door in place.  You can do an interim accommodation of course but it has to be effective.  And here their interim accommodation of having a security guard or another person who is on call open the door for the individual so they could get into the building was considered inconsistent and unreliable -- based on the evidence in the record that frequently the individual was sort of left, with nobody coming in a timely manner  And so if you're going to go with that kind of interim accommodation, you have to make sure that the training is in place, the system is working in a reliable and consistent way, so it is truly an effective interim accommodation.  
	And finally, on this slide, 19, the Freddie M. case.  This is a situation where somebody needed an accessible parking space.  There were all of the accessible -- all the accessible spaces were already occupied.  They would have had to -- there was space -- there was a whole gravel area according to the record -- where they could just create another accessible space but the agency was held not to have done that.  They may have taken steps to try to refer the individual to another office though which the creation of a new parking space request would have been initiated.  However, in the interim, what the employer could of course have done is simply taped off and put up a reserve sign and presto created a reserved accessible parking space.  So it might just take writing reserved on a piece of paper and affixing it in a weather-proof fashion, if outside, to a taped off area, in order to create a temporary accessible parking space until you can cut through the red tape and have one actually created.  
	On Slide 21, I just wanted to alert you to this issue about associational discrimination.  Remember, the ADA does not require that an employer accommodate an employee for the disability -- for the disability-related needs of a family member.  However, the ADA does prohibit disparate treatment of an employee or applicant because of the disability of a family member.  And that would include what happened in Ms. Adams' case, where the evidence showed that the employer terminated the employee because their daughter had an autoimmune disease requiring expensive transfusion treatment, and it was causing the company health insurance premiums overall to go up quite a bit.  That is not a legitimate non-discriminatory reason for terminating someone.  
	And this case, Adams, is consistent with quite a number of court decisions that reach the same result where there's this kind of evidence that that is what motivated an employee's discharge.  
	Moving to Slide 23, under the Genetic Information Nondiscrimination Act (GINA), I just wanted to mention this Guardsmark settlement, a case where our investigation uncovered over 1,000 applicants or employees of this employer who were asked to disclose their disabilities or their family medical history.  So an ADA or GINA violation.  Why over 1,000 applicants and employees?  How did we know about that?  Well only one has to walk in the door, but if it's with a preprinted form, then our investigation of course uncovered that many applicants and employees had been given the same form.  So remember that all family medical history is genetic information of the applicant or employee.  Even if it's not about genetically inherited diseases.  Even if it's family members to whom you are not generically related, like a spouse or adopted child.  Nevertheless, all family medical history -- mother, father, spouse, child, etc. -- is the genetic information of the applicant or employee, and it's not considered relevant to fitness for employment, and therefore you can't ask questions about family medical history in a post offer exam or a fitness for duty exam.  
	Finally, and I'll just spend a minute on this.  But there's more information in the links here beginning on Slide 25, if you would like to read more about it.  EEOC has issued final regulations on wellness programs -- employer wellness programs under both the ADA and GINA.  Why?  To harmonize the requirements and goals under HIPAA and the Affordable Care Act, which allow employers to have incentives to encourage participation in wellness programs, with the ADA and GINA provisions that require participation in certain types of wellness programs be voluntary.  
	Which types of wellness programs?  Those that have -- those that ask disability-related inquiries or have medical exams or ask for genetic information.  
	If you look on Slide 26, I've sort of spelled out what the wellness program issue is under ADA.  ADA generally prohibits disability-related inquiries or medical exams of employees unless they meet this certain standard of being job related and consistent with business necessity.  But under the ADA, you are allowed to make -- to ask these questions as part of an employee health program if it's voluntary.  
	So the question that arises is, can a wellness program be considered voluntary if an employer offers all kinds of incentives for an employee to answer health questions or take the medical exam.  In other words, employers are no longer just offering refrigerator magnets or discounted gym memberships to participate in wellness programs, like come have your cholesterol tested, come get -- have a diabetes screen, and so on.  Come fill out a health risk assessment.  They are offering huge incentives or penalties, depending on how you look at it, offering employees thousands of dollars discount on their [health insurance] premiums or penalizing them on their health insurance premiums, requiring they contribute thousands of dollars more if they don't answer the questions or meet certain health objectives.  
	And so that's why this question has arisen under the ADA, can a wellness program be considered voluntary -- participation be considered voluntary, that you're really voluntarily agreeing to answer these disability-related questions or submit to a medical exam, if the incentive/penalty for not doing so is, you know, a large amount?  And the answer is yes, within certain limits.  
	We look on Slide 27, this is what the issue is under GINA -- that GINA strictly limits an employer's right to get genetic information, but it can be collected for voluntary health or genetic services.  So again, the question, are the inducements that are allowed for a spouse or a child to provide their current or past health information as part of a wellness program -- are inducements allowed?  Is it possible?  Because remember, that's the employee's genetic information -- the current or past health info. of their spouse or child.  And the answer is that certain inducements are allowed within limits.  
	And if we look at Slide 28, I've sort of put the quick and dirty here on one slide, and you can certainly read more about this in the links I've provided, but the basic rule under the new wellness regulations that -- wellness program regulations that EEOC has issued is that a permissible incentive is up to 30% of the total cost of a self-only plan, health plan, for both the employee and the spouse.  
	That all wellness programs are covered under EEOC rules -- in other words, whether they are part of a health insurance plan or not, these rules apply to all wellness programs.  
	That you can't retaliate against an employee for not participating in a wellness program.  
	That the wellness program has to be reasonably designed to improve health or prevent disease.  In other words, you can't just be getting employee's information.  You need to -- it needs to be part of a wellness program that's reasonably designed to improve health or prevent disease. For example, you may be giving information back to the employees about how to manage their diabetes or how to lower their cholesterol based on the results of information -- the medical information they provide to you.  
	Strict confidentiality rules apply.
	And an employee with a disability might be entitled to accommodation in order to participate in the wellness program or reach the required outcomes.  
	And there's a notice requirement that you tell employees, this is what information we're going to get -- ask you for, medical information, this is how we're -- what we're going to use it for.  We're going to keep it confidential and here is a link to a sample notice that EEOC has provided.  
	So unless you're involved in the design of wellness programs at your employment organization, this is not going to be relevant for you.  But it has gotten a lot of press attention and I certainly want to make sure you were aware of it so if you do encounter this issue or for any reason you are involved in your organization in administering a wellness program, that you are -- make sure you get up to date on the newest requirements.  
	Finally, I know we're right at the end of the hour but here on Slide 29 is my contact information.  You should feel to reach out if you have any questions.  I can't bind the Commission as to the result in a particular case, but more than happy to talk with you.  Employees and employers contact us all the time with questions about disability accommodation and other ADA compliance issues, and as best we can, we'll try to answer your questions and tell you at least what the law provides and how other employers may have resolved the same situation.  
	Linda?  
	>> LINDA CARTER BATISTE:  Great.  Thanks so much Jeanne.  We really appreciated that.  It was a great presentation.  We are out of time.  But as Jeanne said, if you have follow-up questions, you know where she is and you know where we are.  
	I want to thank everybody for attending.  And I also want to thank Alternative Communication Services for providing the net captioning today.  
	If you need any additional information about anything we talked about today or you want to discuss a workplace accommodation, please give us a call at JAN.  As mentioned earlier an evaluation form is going to automatically pop up on your screen in another window as soon as we're done here.  We appreciate that feedback.  So we hope you'll take a minute to complete the form.  Again, thanks for attending  
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