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>> LINDA CARTER BATISTE:  Hello everyone and welcome to the Job Accommodation Network monthly webcast series.  This year is the ADA's 25th birthday on July 26th, and we want to wish the ADA a happy birthday and many more years of success.  Today's program will focus on the ADA and what's currently going on in the courts and what employers should be doing to comply.  Our featured speaker is Jeanne Goldberg from the Equal Employment Opportunity Commission.  If any of you have any technical difficulty, please give us a call at 800‑526‑7234 for voice and then hit button 5 when the automated system picks up or for TTY call 877‑781‑9403.
Second, towards the end of the presentation, time allowing, we'll have a question and answer period, but you can send in questions to our email address, which is questions@askJAN.org, or use the pod located at the bottom of your screen.  Just type in your question and click on the arrow to submit to the question cue.  
We have a lot of information to cover today, so if we don't get to all of your questions during the webcast, Jeanne has promised to answer all of your questions and send them out later via email.  We have a file share pod, if you would like to download the slides click on the bottoms that saves it to your computer, and you will find a resource handout at that same location.  Finally, I want to remind you at the end of the webcast an evaluation form will automatically pop up on your screen in another window.  We do really appreciate and use your feedback, so please stay logged on to fill out that evaluation form, if you can.
And now, I want to introduce our featured speaker. A lot of you probably already know Jeanne.  Jeanne Goldberg is a Senior Attorney Advisor in the Office of Legal Counsel at the EEOC headquarters in Washington D.C.
She advises the Commission on the interpretation and the application of all the statutes it enforces, including Title VII of the Civil Rights Act, the ADA, and GINA.  She will be sharing some of the latest developments as well as some practical advice for complying.  So Jeanne, thank you for being here today and I'm going to turn the program over to you.
>> JEANNE GOLDBERG:  Thanks, so much, Linda.  We're going to follow along on the PowerPoint you see on the screen, and let's start with slide 2.  This is a quick recap to begin with the ADA provisions that apply to individuals with disabilities.  First, it violates the ADA to engage disparate treatment based on an applicant or employee’s disability, when they have an actual disability (an impairment that substantially limits a major life activity), a past history of disability, or if they're regarded as an individual with a disability (which you’ll recall now means you've taken employment action because of a medical condition that's not both transitory and minor).  And this means that an employer can't exclude an applicant or an employee from a position or take any other adverse employment action because of disability unless the person is not qualified for the job or they would pose a direct threat to health or safety in the job.
Disparate treatment also applies to an individual based on their association with someone with a disability.   So the ADA prohibits an employer from making an adverse employment decision based on, for example, unfounded concerns about the known disability of an applicant or employee's family member, or someone else with whom they have a relationship.  So let's say an interviewer learns that a particular applicant has a child or spouse or parent with a disability.  The employer can ask applicants if they are able to handle that the position is going to require weekly travel or certain very extensive hours, but the interviewer can't refuse to select an applicant because of an assumption, a mere assumption, that he won't be able to meet the travel or other attendance or performance requirements because of the need to care for the relative with a disability.  So what this provision gets at is unfounded assumptions based on the association with a person with a disability, and it might relate to other kinds of concerns that an employer has, not just about attendance.  There is a publication in the handout, in the handout for this webinar, that is called Questions and Answers About the Association Provision of the ADA, www.eeoc.gov/facts/association_ada.html, and that gives you a lot of further information about this provision.  I did want to mention, because we get the question a lot, that one thing this ‑‑ the ADA does not require employers to do with respect to association with a person with a disability is to provide an accommodation.  Only the applicant or employee themselves with a disability is entitled to possible reasonable accommodation, so the ADA would not, for example, require an employer to provide leave to care for a child with a disability.  The FMLA might apply, but not the ADA.
The next protection after disparate treatment addresses qualification standards.  The ADA provides that if an employer has a qualification standard, which is a rule, whatever you might choose to adopt, about the attributes or abilities that somebody has to have in order to hold the job, then if that standard screens someone out because of their disability, for example, you require somebody ‑‑ have you a qualification standard that someone has to be able to lift at least 70 pounds to hold a certain job, that's a common qualifications standard.  If someone who can't lift 70 pounds because of their disability is not selected because they can't meet the lifting requirement, then the employer, we say the employer’s standard has screened the person out because of their disability, and in those kinds of cases the employer has to show that the standard is job related and consistent with business necessity.  In other words the, if that applicant brought a challenge to their non‑selection, the employer would have the burden to show that somebody needs to be able to lift 70 pounds in order to hold that job.  
So remember the ADA does not preclude you from having whatever standards you might decide on for a job, but be aware that if you’re adopting unnecessary requirements, requirements that go above and beyond what might be needed in order to do the job, they may be subject to challenge by somebody who does not meet the job standard because of their disability but they are perfectly able to perform the job.
The next protection or prohibition under the ADA is harassment.  And harassment under the ADA based on disability is analyzed the same as race sexual harassment, for example, are analyzed under Title VII.
And finally, the ADA provides reasonable accommodation has to be provided when it's known to be needed and would not pose an undue hardship. We’ll be talking about that in much more detail in today’s presentation. 
If you turn to slide 3, there are also three protections, in addition, under the ADA that apply to all applicants and employees, not just to individuals with disabilities.  The first is retaliation.  For example, under the ADA, it's unlawful to retaliate against an individual for requesting accommodation or raising an ADA‑related complaint internally at the company or with the EEOC.  So it's very important for managers and supervisors to be aware that even if they are frustrated by the time that was taken to handle an accommodation request or frustrated because they think the particular employee's accommodation request was not well‑founded, they cannot let those feelings infect their dealings with the employee, which need to be fair and appropriate.
Next, the ADA has rules regarding disability‑related inquiries and medical exams that apply to all and applicants and employees.  There are rules under the ADA about how much medical information you can ask and applicants and employees for, and these protections apply regardless of whether or not someone has a disability.  The basic rules are in three parts, based on the time periods in which you would deal with the individual.  So first, pre‑offer, for an applicant to your organization, you can't ask them any medical questions for the most part.  You can ask them if they need accommodation for the interview process, and make that available to them.  And, if someone has an obvious disability and it's reasonable for you to think that based on the disability and what the job is that they would ‑‑ might need an accommodation to do the job if hired, you can ask them simply and only what accommodation if any they would need if hired, and talk about that.  But not about their medical restrictions, just what accommodation they would need.  Otherwise, the general rule is you can't ask any medically‑related questions in the interview process on an application form or otherwise before you make an offer of employment.
Once you've made a conditional offer of employment, but before the person starts to work, that's the second period of time.  And that's an open window during which the employer can ask all individuals to whom they've made an offer of employment who are entering the same class of jobs -- all the truck drivers or all of the secretaries, whatever you might choose -- that your free to subject them to disability‑related inquiries and medical exams at that time, as long as you do the same for everyone in that same job category.
And that could include an exam or medical inquiries about ‑‑ just about anything, as long as it does not include genetic information -- including any family medical history.  That would be off limits under the Genetic Information Nondiscrimination Act.  But otherwise, in that post-offer, pre-employment period, you can ask any type of medical questions.  But however you can only withdraw the offer of employment if the information you get actually reveals that the person is not qualified for the job, or actually poses a direct threat to safety, and there's no way to reasonably accommodate them.
And then finally, the third period when you’re dealing with someone is once they're employed.  And once they're employed, I think Congress assumed the best measure of their ability to do the job is their job performance, so the rules under the ADA are much more limited for when you can ask for medical information or send someone to a medical exam once they are on the job.  And that rule is basically that you have to ‑‑ it has to be ‑‑ the inquiry, the circumstances, have to be job‑related and consistent with business necessity to make the inquiry.  The two situations where ‑‑ the two main situations where is this comes up are where someone has asked for a reasonable accommodation -- and we'll talk about the standard and how you do that -- and another common way this comes up is that you might have some sort of safety or other concern related to the person's ability to do their job.  And the standard there is if you have a reasonable belief based on objective evidence that a person may not be able to do their essential functions or would pose a direct threat to safety, then you could require them to bring in fitness for duty information or send them to a fitness for duty exam. 
So those three rules apply to all applicants -- those three rules apply to all applicants and employees. 
And finally, filling out the provisions for all applicants and employees, is there can be no improper disclosure of confidential medical information.  And the EEOC's view is that this extends to all medical information that the employer has, regardless of how you obtained it. So whether it's through the accommodation request process, or fitness for duty exam, or whether it was in -- was just voluntary shared verbally during the ‑‑ by the employee with his supervisor, all of that medical information has to be kept confidential.  And there are some narrow exceptions for example, permitting information to be shared -- certain information with other managers to the extent needed in order to provide an accommodation.  But again, that's pretty narrow.  What you want to be on the lookout for is, it does not justify, for example, sharing with all the other managers at the Friday afternoon staff meeting that someone has cancer or is getting chemotherapy and that's why they're going to be out.  Typically, the way to comply with this provision is to think about what is necessary for the fellow managers to know.  And that's usually that somebody's been approved for a new schedule or been approved for leave through a certain date.  
So that's a basic recap of the provision under the ADA.
Now, turning to slide 4, the question arises when we're talking about accommodation of whether the individual has a – who has requested accommodation has a substantially limiting impairment.  And I don't want you to get the wrong idea that you always have to consider this.  An employer is free to provide accommodations to anyone, and you should just be sure that you’re not engaging in disparate treatment when you are doing that and, you know, favoring certain employees by providing accommodations to some and not others and violating one of the other EEO laws in the process.  
But even though you can certainly always choose to accommodate, we are aware of course that there are situations where an employer may determine that they're not going to provide accommodation unless the individual is legally entitled to it.  So when you’re in that circumstance, you have this threshold issue of whether the individual has or had an impairment that substantially limits a major life activity and presently needs accommodation.  Those are the legal questions you’re going to be asking.  So we turn to slide 5.  Okay, the request can of course be oral, and it's just a request for some type of change due to a medical condition; there don't have to be any magic words like "accommodation" or "disability" mentioned. Once that accommodation request is made, when and how much medical information can you as the employer ask for in support of the accommodation request?  Well, the ADA Amendments Act, the ADAAA, has not changed what the rule is:  if it's not obvious or already known, an employer may obtain reasonable documentation that an employee has a disability and needs the accommodation requested.  So that's all recited on slide 5.  And if we turn to slide 6, I'll give you some practical tips here about how you can obtain information where it's not obvious or already known to you that the person has a disability or needs the accommodation they're asking for.
You can either ask the employee to go to their own doctor, their own treating healthcare provider, and get the information that you need -- tell the employee what you need, and have them bring it in to you -- or have the doctor ‑‑ tell them to have their doctor mail it to you, or ask the employee to sign a limited release allowing you to directly contact the healthcare provider.  
And that's up to the employer how they want to proceed.  Typically the kinds of things you are going to be seeking these days is to verify the diagnosis and the limitations, to follow up with the healthcare provider to clarify if anything is not clear from the information provided about what the limitations are, as well as about what accommodation might be effective. You might have an alternative idea, and you want to ask the healthcare provider whether that alternative accommodation would meet the employee's medical needs.  And you might want to find out of course about how long the accommodation is going to be needed.  All these things are very typical questions.
Turning to slide 7, remember when you do get the medical information and you now are about to consider it, the changes that have been made by the ADAAA that the definition of disability “shall be construed in favor of broad coverage” and “should not demand extensive analysis.”  The definition is of course much easier to meet.  And if we turn to slide 8, let's look at the very specific four changes that Congress made in the ‑‑ in amending the ADA to what it means to be substantially limited in a major life activity.  First, that it need not ‑‑ the impairment need not prevent and need not significantly or severely restrict a major life activity.  It need not prevent or significantly or severely restrict the performance of a major life activity.  The standard is lower than that.
Second, that major life activities include major bodily functions.  Everything from the endocrine function to the immune function to the circulatory function, all of these are major bodily functions.  Even normal cell growth is an example provided in the statute of what would be a major bodily function.  So this is a much more straightforward way that someone's impairment might be shown to substantially limit a major life activity, for example, cancer limits normal cell growth.  
Third, that the ameliorative effects -- would be the things that the individual ‑‑ the effects of things the individual does to lessen their symptoms, the benefits of mitigating measures, so mitigating measure such as medicine, prosthesis, hearing aid, compensating strategies, therapy, all of these are mitigating measures -- to the extent they have any ameliorative effects on someone's symptoms -- we don't consider those benefits in determining if someone has a disability.  Instead, we look at the underlying impairment:  without the hearing aid, is the individual's hearing substantially limited compared to most people, without the prosthesis, is the individual with the missing leg substantially limited in walking compared to most people, without the antidepressant or lithium is the individual with a mental impairment who takes those medications substantially limited in a major life activity, or without the benefit of therapy, without the benefit of compensating behavioral strategies that one with a learning disability or ADHD might use to compensate for, to lessen, their symptoms.  Without the benefit of those, are they substantially limited in major life activities?  And I'm giving all of those examples so you see how significant a rule this is in terms of bringing many more people within the definition of disability.  Because for many individuals, the mitigating measures do bring them to a level of function similar to others, other individuals, but without the mitigating measures they do not.
And finally, impairments that are episodic or in remission are substantially limiting if they would be when active.
So you have to remember to keep in mind those four rules, and apply all of them when you’re assessing medical information and determining if someone is legally an individual with a disability and thus potentially eligible for accommodation.
Turning to slide 9, another very important change to keep in mind based on the amended ‑‑ amendments to the ADA -- is that there's no longer a minimum duration for how long the symptoms or limitations of an impairment have to last or have to be expected to last ‑‑ or be expected to last, in order to be substantially limiting.  So the regulations explicitly say that it could last even fewer than six months and still be substantially limiting.  Certainly, there are many examples now in the case law based on the amended ADA standard demonstrating that so‑called temporary conditions can now be considered substantially limiting.  So duration is a relevant factor, but it's not the only factor, and certainly even if something is short‑term, it could be substantially limiting.  And there's an example of course in the amended ‑‑ the appendix to the EEOC's amended regulations -- about a back impairment that causes a 20‑pound lifting restrictions for several months, and that would be substantially limiting, an impairment that substantially limits the individual in the major life activity of lifting.  So you want to keep that in mind, and make sure it's a feature of training for anyone within an employer's organization who is going to be making this assessment of medical documentation. Because you don't want them to be operating under the old rule that many employers and even the EEOC used that there is some artificial time that impairments and limitations have to last, such as least three or six months, in order to potentially meet the standard.  That no longer applies.
Turning to slide 10, some resources you can turn to, including this Notice of Rights under the ADAAA, which is a very helpful short one‑pager on our website that gives you an overview and links to the more extensive information.
Turning to slide 11, let's talk about some of the most common examples of accommodation.  Of course, physical modifications and sign language interpreters and reading and assistive technology and modification of equipment or devices I think are things that many managers and supervisors on the front line might realize are reasonable accommodations.  They may not realize that they need to modify a work schedule as a reasonable accommodation if it's not an undue hardship. Or make exceptions to policies -- I think that is one that really often trips up managers because I think they are often taught in EEO training to treat everybody the same, but in fact when it comes to disability accommodation, they might actually need to treat the individual with a disability differently to accommodate them.  And it may be required to make an exception to the internal policy or way of doing things, even though they can hold everybody else to the same standard.  
Next, job restructuring, which is swapping or eliminating marginal functions -- not the essential functions, the main duties or things you hired the person to do -- but those marginal functions that either come up less frequently or are really not central to holding the position.  And we're going to talk about some interesting examples when we review the recent cases in a moment of courts and employers sorting out what are properly viewed as marginal versus essential functions.  So you never have to eliminate an essential function of the job, but you might need to swap those marginal functions with other employees ‑‑ marginal functions with other employees, or eliminate a marginal function, where someone can't do it because of their disability in order to accommodate them.  And then finally, on slide 11, the example of changing supervisory methods.  So one way that might come up is someone needs to receive instructions from their supervisor in chunks rather than all at once, or they need to receive it in writing rather than verbally, due to the way ‑‑ limits on their cognitive functioning, attention, memory, even though they're perfectly otherwise able to do the job.  And changing those supervisory methods could be a reasonable accommodation.
Turning to slide 12, a few more common examples.  Allowing a job coach.  You do not have to provide a job coach as an accommodation, but you need to potentially allow a job coach -- they might be provided by voc rehab or a nonprofit -- to come to the interview with an applicant with a disability, to come to training with them, or to give them pointers.  Having heard your instructions, they can be a good intermediary since they will be able to communicate with and help the person with a disability.  So they can be a really valuable resource, and as long as it's not an undue hardship in terms of any type of interference with the job or the way the workplace operates, it can make a lot of sense as a reasonable accommodation.
Next, telework, and we'll be talking about that in some detail in a moment.  Also, leave could be a reasonable accommodation -- and that's unpaid leave.  In other words, the person has run through typically their accrued sick and vacation time, they've run out of or are not eligible for FMLA, and they need additional leave due to a disability for treatment or recuperation, with the idea that they could return to work.  In other words, it doesn't have to be provided if it is indefinite; rather they're qualified because with the accommodation of the time off for recuperation or treatment they would be able to return.  And that is analyzed in terms of the facts that may be relevant as to whether it would pose an undue hardship, in terms of whether the amount of leave needed is too long, the frequency with which the leave is needed -- if it's intermittent -- is it too often, or the unscheduled nature of the leave is too unpredictable for the employer to be able to abide.  And those are the kinds of facts, the unpredictability, the frequency, the length that the employer in the first instance -- and later EEOC and the courts if there was a challenge -- would focus on in determining, well, would it or would it not be an undue hardship to have to provide this individual with the additional leave they need unpaid as a reasonable accommodation.
And because it's unpaid, I think the notion is you’re filling in with somebody else on a temporary basis and so on, if need be.  And so often, it’s the fact of how easy it is or not to find people who are qualified for that type of position, who can be placed in on a temporary basis, that is a relevant consideration in deciding whether the leave would pose an undue hardship on the employer.  
And finally, reassignment to a vacant position that has to be provided as an accommodation of last resort, if it would not pose an undue hardship, if there's no way to accommodate the individual in their current position.  And we'll be talking about more about that at the very end.
If you turn to slide 13, there's a quick recap of actions you never have to take as a reasonable accommodation.  They're never required of an employer as a reasonable accommodation.  And those would include lowering performance or production standards, excusing  violations of conduct rules if they're job related, removing an essential function and of course, along with a few other things listed here, any action that would result in an undue hardship, which is defined in the law as a significant difficulty or expense.
If you turn to slide 14, a few important observations about undue hardship.  The nature and cost of the accommodation is relevant, so it's not just finances.  When we look at significant difficulty, we're talking about the disruption to the workplace, so it might be cost, or it might be difficulty or disruption or other non-financial considerations.
Next, the resources available to the employer overall are what EEOC and the courts look at, not just the resources of the individual division or department within the employer's organization.  And as I said, the impact of the accommodation on operations, and if an employer believes this is a reason why a proposed accommodation would pose an undue hardship, number one you want to make sure that you are doing a very specific analysis of what the disruption is, not just a general consideration of “that would be difficult.”  A very specific, very fact-specific assessment of the cost or the disruption or the impact on your operations.  And secondly, if you do conclude for some reason that providing a particular accommodation would be an undue hardship, you need to have, as the employer, considered whether there is an alternative for the accommodation that you could provide that would address the employee's limitations -- and that's the automatic obligation of the employer.
Turning to slide 15, to kind of fill that out as a practical matter, throughout this interactive process as we call it, once someone has requested accommodation, you want to make sure to be communicating with the employee, exchanging information, there's no value in hiding the ball.  You want to search for solutions, consult resources -- whether it's JAN, EEOC, a nonprofit that specializes in that particular disability, the employee him or herself.  You want to talk to folks who are experts, without disclosing any confidential medical information or the individual's identity, you want to talk to people to figure out whether somebody with these limitations can be accommodated in this type of position, and how other employers might have done that.
If the employee who is requesting accommodation only knows what the problem is that they have, and they don't know what the solution would be in the workplace, you as the employer are still obligated to provide an accommodation if it's available.  So you have the burden to search for possible accommodations, and the employee has to cooperate in that and talk with you, provide answers to your questions, participate, they need to be responsive, but they don't have to know what the solution is -- here, here's the catalog, Page 62, order me this equipment or ‑‑ they just need to be able to tell you that they have this medical condition, here are the limitations, and this is how it's conflicting in some way with the work or the work environment or whatever, the work requirements, that are creating the barrier.
And then, on the flip side, if you have the situation where the individual requests a particular accommodation -- they say order me the equipment on Page 64 of this catalog, or something else that you have decided either would pose an undue hardship or is legally not something you have to provide, for example, they request that you lower production standards, let me ‑‑ let me do five papers a weak instead of ten, let me investigate 20 cases instead of 40 that's how they have ‑‑ what they have proposed as an accommodation, you know you don't need to do that. But you still, as the employer, have to provide an alternative accommodation if it's available.  So there, you can say no to what they're proposing, but you need to search for and consider alternative accommodations, and if there is one that would be a reasonable accommodation that would not pose an undue hardship, you need to offer that.  
So these are very practical tips for how not to fall down as the employer in this process and be misled that you have gotten to the end of the process because either the employee doesn't have a particular accommodation they're proposing, or they've proposed something particular but you’re not going to provide it.  That's not necessarily the end of the process, it may be just the beginning.
Okay.  Let's look at some specific recent cases where these rules are being applied.  Turning to slide 16, Ward v. McDonald, this is a case that very interestingly illustrates the need for the employee to cooperate in the interactive process.  In this case, the employee asked for telework due to a mobility condition that she had, and she submitted a letter from her internist in support of the accommodation request when the employer asked for supporting medical information.  And the internist’s letter made reference to home treatments that she would need to administer when the condition flared up, when there were symptoms, and it mentioned that these treatments could take 1 to 3 hours.  And so the employer said, well I'm going to follow up with the doctor, I want additional information to explain -- now that you've revealed this, how would the employee be able to work, even if they were at home, if the symptoms flared up, given that the treatment needs might take them off the clock for 1 to 3 hours?  Are they able to somehow do the treatment while working? It doesn't seem that way from the information you presented doctor.  And the employee refused to provide the clarifying information that the employer requested, and instead brought their ADA denial of accommodation claim.  And the court ruled that the information was legitimately sought by the employer, and because the employee refused to provide it, she therefore failed to engage in the interactive process and she could not prevail on her denial of accommodation claim.  So a good illustration about how the employee does need to cooperate in that reasonable follow‑up and clarification.  Another example that was mentioned earlier is also if the employer wants to ask the employee and/or their healthcare provider about potential alternative accommodation ideas, and whether they would be sufficient to meet the employee's medical needs.
Turning to slide 17, the Goonan case was an interesting case illustrating that courts are not going to be very impressed if they feel that the employer is just going through the motions of this interactive process and not genuinely attempting to respond in a meaningful way to the employee.  They said in this case the interactive process of the ADA demands active participation by both parties in creating a reasonable accommodation, not just occasional employer reactions as a mentally ill employee works his way through the process.  In this case, the employee had PTSD and he had repeatedly requested a series of accommodations related to that, and the employer repeatedly denied the accommodation that was sought simply stating due to poor performance, you’re not entitled to accommodation.  Now, as long as somebody is still employed, they are potentially entitled to accommodation. There may be some situations certainly where the needs of the job or aspects of the performance history demonstrate that a particular accommodation is not feasible, but you can't simply reflexively, the court said, announce a rule and keep reflexively replying as well, that you’re ineligible for that accommodation because you were ranked on the appraisal, last appraisal as having had decreased performance.  And the court said a jury could find that the employer here, which was a federal government agency, was merely attempting to placate the employee rather than making a good‑faith reasonable effort to accommodate him.  So I think that's certainly an important concept to keep in mind.
Turning to slide 18, I wanted to mention Gleed v. AT&T Mobility Services.  And I'm sure you have encountered this, where an individual seeks accommodation for a treatment they're going get while they're going to be continuing to work. I've often seen this arise where perhaps someone is getting cancer treatment, maybe chemotherapy, and maybe they're going to be able to work steadily while getting the chemotherapy or maybe even a slight schedule change but then when they get to that period, you know, 10, 14 days after the chemo where they're starting to get the nausea or other symptoms, they might need to take several days off in a row, a week off in a row in order to deal with that.  But they could have worked and wanted to work and were able to work while they were actually getting the treatment administered.  So what they need is a certain schedule to accommodate the side effects of the treatment, and it's not that they need to be off of work for the whole time they're getting cancer treatment, it's just certain days.  This case Gleed is similar to that conceptually.  It involved a retail sales consultant who worked at an AT&T retail store, and he worked at one of these standing stations where you are ‑‑ you know, you're not sitting at a desk, you're out there with the merchandise.  If you've walked into a cell phone store, I think you can ‑‑ of any company, you can picture what I'm describing and the sales consultants are standing out there with the merchandise.  There really aren't any chairs around.   They are interacting with customers, showing them, demonstrating how the equipment works.  So this individual had several impairments -- chronic cellulitis which is like a skin infection, vascular dysfunction, and it caused terrible swelling and pain and if he stood for a long time.  And so he asked to sit as needed during the work day.  And then also for a 4 to 6 week period to get a schedule modification.  He was going to get this antibiotic infusion over that period of time, and that was going to treat this very serious infection in his leg.
And the company denied his request to sit as needed, even though at the same time, it was allowing a pregnant coworker to sit in a chair on the sales floor as needed.  And they denied the schedule change that would have enabled him to work during the time he was getting his infusions, and instead what they said is just take unpaid leave and be off of work for that 4 to 6 week period, and then come back.  So turning to slide 19, let’s look at what the court decided.  They said that the employer was not entitled to summary judgment -- in other words, the claim could go ahead -- as to the request to use a chair to sit on as needed.  The court said that that kind of request for the chair was reasonable on its face, particularly given that standing caused Mr. Gleed great pain and increased his risks of skin infections.  Now what is so interesting and instructive about this case is this is not one of those situations where the employer argued that it was an essential function of the job or a qualification standard to stand and interact with the customers.  They didn't say that, and they didn't say it was an undue hardship to allow him to sit because we want the customers to have a salesperson standing and following them around -- they did not argue that.  What they argued in the case was he's physically able to do his job, so he's not entitled to accommodation just because there's some pain involved or risk to his health, risk of further infection.  The obligation to accommodate, the employer argued, only kicks in if he actually needed it physically to be able actually to perform the essential functions, and they said he can perform the essential functions just fine, it's just that he's going to have this side medical problem, risk to his health and pain as a result.  And the court happily rejected that argument, saying that you don't need to ‑‑ you don't need to actually have to have the accommodation in order to be capable of doing the job, and that it's still accommodation to perform the essential functions or to enjoy the benefits or privileges of the job if you would experience great pain or heightened risk of infection or some other medical consequence from not having the accommodation -- that is sufficient to show the medical need for the accommodation.  And there's no requirement that you actually can't perform the job without the accommodation.
So that was very important.  Secondly, though, on the schedule change, and I think the court got this wrong, but they said that Mr. Gleed quit after the employer offered him the time off as an alternative accommodation, when they said take the whole four to six weeks off, and that therefore he was responsible for the breakdown in the interactive process.  The court said he should have first come ‑‑ he should have ‑‑ before he quit, he should have come back to the employer and explained why the offered accommodation won't work, or explain how it would have been possible for him to continue working while receiving treatment if the schedule change was granted rather than just requiring him to be off work. So that he had that burden to explain, to clarify, that he could in fact work during the treatment if he was given a modified schedule.  The EEOC had filed an amicus brief in the case saying what he had done was sufficient, but it's interesting that the court here says that the employee is found to have been responsible for a breakdown in the interactive process and it's certain will ‑‑ it certainly does show you how much courts are willing to scrutinize whether both the employer and the employee did their part to come back to, you know, in response to any offer, to any response, and clarify anything that was not clear, and seek what is needed.  You really don't want the ‑‑ really don't want the tennis match -- to use not a great analogy -- but the tennis match to end with the ball on your side of the court.  So, you know, the judge here said he should have gone back to them and explained why what they had offered as an alternative accommodation would not work, or would be insufficient, why ‑‑ explain why he could work at the same time as he was getting his infusion treatments.  If he was just given a modified schedule that he would be able to meet the requirements of the job and show up while he was nevertheless getting his medical treatment.
So let's turn now to slide 20, talk about what if the employee seeks, you know, not a schedule change or something else about the way the work gets done, but rather seeks an accommodation to be excused from actually performing a job duty altogether due to a medical condition.  So what you need to look at first, and this is set out here on slide 20, first, if it's a marginal function, not one of the essential functions, if it's marginal, can it be swapped or eliminated without undue hardship?  Second, if it is an essential function, it doesn't have to be removed as an accommodation, but can the employee be accommodated to perform the function?  Even though the employee has come to the employer and said as an accommodation request excuse me from performing this duty, once the employer realizes well, no, we don't have to do that because it's an essential function, the employer still needs to consider:  but is there a way we can accommodate the individual so that they can perform the function, even though what they'd asked for was that the duty be removed altogether?  And third, if the employee can't be accommodated in the position, if there's no way to do it, you've looked there is no not a way to accommodate them to perform the essential functions, could he still be qualified for a position to which he could be reassigned?   Is there a vacant position that the employer has for which this person is qualified and that they could be reassigned to as the accommodation of last resort?  
So that's really your roadmap for considering these cases when somebody asks to be excused from performing a duty an accommodation.  And let's look at a number of examples of how this has recently come up.
Slide 21, the Jacobs v. N.C. Administrative Office of the Courts case from the Fourth Circuit involved a deputy court clerk, so she worked in the courthouse clerk's office.  Her main duties were filing.  She didn't interact with people. There was paperwork, there was filing, putting files back on the shelf, pulling files off of the shelves that the needed to be pulled for courtrooms.  And those were her main duties, but the job description listed a host of things that you might also be potentially called upon to do.
There were 30 deputy clerks.  Four or five of them -- it was the people who were low on the totem pole who had no seniority -- they would always call on those four or five to fill in for the people who worked ‑‑ the people who worked at the front counter who did interact with all the members of the public who ‑‑ and attorneys who came in.  They would fill in on front counter duty, so those 4 or 5 deputy clerks who were newest to the office would be assigned this presumably not desirable task of filling in during the lunch hour for the front counter people.
And the job description did list counter duty as one possible task among many, and this individual sought to be excused from performing it because she had this clinical anxiety disorder, so when she ‑‑ she was working as a deputy clerk and she gets the job and then soon into it they pull her for the front counter, and she tells the supervisor she's got this clinical anxiety disorder -- and it was quite well documented – and couldn't do it, could they excuse her from doing that, have her do something else?  And she ‑‑ they said no, and ended up terminating her.  And in considering her ADA case, the Fourth Circuit ruled in her favor and said a jury could conclude in this case plaintiff could not perform the counter duty due to her disability, there was no dispute about that, she could be accommodated by assigning the fill-in counter duty, which is a marginal function, to other employees, and assigning her to another task instead. So there's all kinds of miscellaneous office‑related tasks that could be done, and the fact that only 4 or 5 of the 30 had to do this one, the fact that you only filled in once a week, the fact that here the majority of the people, vast majority of folks, didn't even do it at all, showed that it was a marginal function.  And therefore give her something else and swap this with one of the other deputy clerks that would be a way to accommodate her.  And that this proposed accommodation of swapping the counter duty for some other marginal task did not require the employer to increase other coworkers’ workloads, the court said, but merely to change which deputy clerk among many was assigned to do which of many tasks.  So this is an important illustration of how swapping marginal tasks might work and what those types of fact patterns, complaints look like.
OkaBy.  Let's look at another on slide 22, Shell v. Smith.  This is a case involving a person who worked for 12 years as a mechanic's helper and he did not have a commercial driver's license even though it was listed in the job description that you had to have a commercial driver's license.  Because they did mechanic's work on buses and of course, you need a commercial driver's license to drive a bus, and the bus had to be moved, bus had to be moved periodically in the process of working on them.  But he'd been in the job for 12 years, in the helper job, without driving a bus and without having a CDL, even though it was in the job description again.  And a new general manager comes on and says well, you can't – you’re going to be terminated unless you get a CDL because the job description requires it.  And the court ruled in the ADA case after he was terminated that he brought, that a jury question existed -- his claim could proceed as to whether driving a bus was in fact an essential function of this mechanic's helper position.  And the court focused, I mean, you will probably be guessing this before I say it, on the fact that, you know, driving these buses on public roads was not part of his regular duties for the 12 years that he had held the position.  And you know, he ran errands, he drove his own vehicle to do that, he picked up parts at the supplier, he transported materials between the garage and the terminal.  He did all kinds of things without this CDL for 12 years, and the court said that that alone made it difficult to see how the duty could be considered essential given that it had gone on this long.  Which is not to say that there might not be circumstances where an employer is changing what a job consists of, but this wasn't those facts.  This was that the job is going to continue to be the same thing, but we're going to require that you either possess a CDL -- in other words, meet this qualification standard, or be able to perform this essential function of driving buses on public roads -- and either way, the court said it's hard to imagine how that's a legitimate qualification standard or actually an essential function of this job, when he has done this same job, and the job is not changing, without a CDL for 12 years, and without driving a bus on public roads.  So an interesting thing to consider about the importance not just of what's in the written job description, but what in reality has been done in the position, and the employee himself been doing, in the past.
Let's look at another example, slide 23, Stern v. St. Anthony's Health Center.  The chief psychologist at this facility began to have these serious short‑term memory problems related to a medical condition.  He sought as an accommodation to have them reorganize his job so that other people who worked there would pick up either parts of his supervision or his administrative duties, or the clinical practice.  And the court said that that would not be a reasonable accommodation -- that even though it recognized job restructuring, including reallocating or redistributing marginal functions, can be a reasonable accommodation, that this was not an example of a marginal function because each of these things -- if they were to eliminate the clinical practice, the supervision that a chief psychologist does of the other psychologists and staff, or the administrative duties -- any of those you would no longer actually be a chief ‑‑ functioning as a chief psychologist. That each of those were part and parcel of what it takes to be the one chief psychologist at the facility, and if they ‑‑ they took any of those away, eliminated any of those functions, you would no longer be functioning as a psychologist. All of those duties, even though they were distinct, even though there were other people who could in theory have also performed it -- they could have said okay, you, psychologist A, are going to all the administrative work and you, psychologist B are going to do only clinical practice -- they didn't have to organize it that way because doing all of these things was part and parcel of being the chief psychologist.
Turning to slide 24, we want to close out by talking a bit about telework.  Obviously, when telework is sought as a reasonable accommodation, somebody can get it for more frequently than telework than is otherwise allowed under the regular telework policy -- if it would be something that they need medically for their disability and that it's not an undue hardship.  But it's a very fact‑specific determination to figure out whether telework is a reasonable accommodation for a particular job.  And if you look at slide 25, you'll see a list of some of the examples of relevant facts that courts and the Commission look at to determine if telework is feasible: an employer's ability to supervise the employee adequately if the employee or the supervisor are working remotely; whether any duties require use of certain equipment or tools that can't be replicated at home; whether there is a need for face‑to‑face interaction and coordination of work with other employees that can't be done remotely; whether in‑person interaction with outside colleagues, clients or customers is necessary, and how that would work --  obviously, if it's in‑person, you can't do it remotely,   if it has to be done in person; and whether the position requires the employer to have immediate access to documents and other information that's located only in the workplace.  
So these are the kinds of facts that could be relevant, and really courts have shown an amazing muscle for getting into the weeds of this and looking into the particulars of each job and each workplace set-up, to figure out whether telework would be a reasonable accommodation.  
If you look at slide 26, there's a note to remember even if someone is teleworking, they can and should be held to the same performance standards as if they're working on site. Some managers do this by having everybody in and out of workplace -- might have daily accomplishment reports, or other management methods they use to keep tabs on performance and production and quality regardless of the location at which the person is working.  And of course, someone, if they're teleworking, is supposed to be as available as they would be if they were in the office, and that's absolutely the requirement for it to be feasible.  So, you know, you punch them up on the phone for the impromptu meeting, they respond to the emails.  It's all supposed to happen the same.  And the employer can require it to happen as if the employee was not working remote by but rather in the office.  And you'll see a link on the bottom of slide 26 to a publication from the EEOC about telework as a reasonable accommodation that goes into more detail.  
The slide 27 has this example about what you do if you conclude telework is not possible.  This McNair v. District of Columbia case involved an employee who was a hearings examiner, and there was no way, the employer concluded, that she could telework three days a week like she was requesting.  But the employer ended up being on the hook in the ADA claim, denial of accommodation claim, she brought because she asked for the telework up to three days a week, they said no that's not feasible, we conclude that you can't be a hearings examiner and work remotely three days a week, but they failed to follow up as part of that interactive process to see if there was an alternative accommodation they could have offered that would have permitted her to do the work in the office.  In other words, she's come up with telework as a needed accommodation, but is it possible she could work in the office with a different accommodation?  And since she could show that there were available accommodations which she pointed to that they should have considered as alternatives, then she could have a viable denial of accommodation claim.
There is information on slides 28 and 29 to close us out about points you should remember about reassignment.  If there's no accommodation that will allow the person to be accommodated in their current position, you have to consider reassignment.  Not a promotion, not bumping somebody else from a job, and not creating a position.  But is there a vacant position that is equal in pay, the same salary or if not the closest possible, that the individual could be reassigned to?  The individual does have to be qualified for the position, but they do not have to be the best qualified.  And they don't have to compete for it.  And the courts agree largely across the board with the Commission that the employer's accommodation obligation is where reassignment is needed and where it is possible -- where there is an available position, that the employer's obligation is to place the individual in the position, not to have them compete for it.  
And there are some other practice points on slide 29, and my contact information is on slide 30.  I see that we are at the end of the hour Linda.  We can do questions now or people can email them in to you and we can post the answers after. Or, of course, if you want to call or email me offline after this session, please feel free do so, and thank you for your attention.
>> LINDA CARTER BATISTE:  Great, thanks so much, Jeanne.  Since we are out of time, we'll go ahead and wrap this up, and we'll get those questions out to you.  And as soon as we can get them answered we will send them out via email.  Thank you so much for joining us here today.  We thank you for your time and a great presentation and I'm sure many of the participants will be contacting you later.
[bookmark: _GoBack]We also want to thank alternative communication services for providing the captioning and if you have a need for additional information about anything we talked about today, please let us know.  You can always contact us here at JAN, and Jeanne did give you her contact information for specific questions for her.  As mentioned earlier, an evaluation form will automatically pop up in your screen in another window as soon as we're finished.  We appreciate your feedback, and we hope you will take a few minutes to fill out that form.  Again, thank you for attending.   
