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>> LINDA BATISTE CARTER:  Hello, everyone and welcome to the Job Accommodation Network's monthly webcast series.  Today's program is called ADA Update, and features Jeanne Goldberg from the Equal Employment Opportunity Commission.  Before we start the program, we need to go over just few housekeeping items.  First, if any of you experience technical difficulties during the webcast, please call us at 800-526-7234 for voice and hit button 5, or for TTY call 877-781-9403.  Second, toward the end of the presentation, time allowing, we'll have a Q&A period.  But you can send in your questions at any time during the webcast to our e-mail account which is question@askJAN.org, or use the Q&A pod at the bottom of your screen.  To use it put your cursor on the line next to the word question, type your question, and click on the arrow to submit to the question queue. 


We have a lot of information to cover today, so if we don't get to your questions during the webcast we promise we'll send the answers out to you later on.  On the bottom of your screen you'll notice the file share pod.  If you have difficulty viewing the slides or would like to download them, click on the button that says save to my computer. And finally I want to remind you at the end of the webcast an evaluation form will automatically pop up on your screen in another window.  We really appreciate your feedback so please stay logged onto fill out the evaluation form.  And now let's meet our featured speaker.  And many of you probably already know Jeanne, but for any of those who don't, Jeanne Goldberg is a Senior Attorney Advisor in the Office of Legal Counsel at the U.S. Equal Employment Opportunity Commission headquarters in Washington D.C. 


In this capacity she assists the Commission in interpreting and applying the statutes it enforces as she participates in drafting regulations policy guidance and other publications.  We're always very happy to have Jeanne with us because she's not only very knowledgeable about the ADA, but she also has a very practical approach that we always find very useful and I hope that you will, too. So Jeanne thank you for being here today, and I'll turn the program over to you.


>> JEANNE GOLDBERG:  Thanks so much, Linda.  I'm going to be following the PowerPoint that you see on the screen.  And we're going to start on Slide 2.  And what you'll see here are links to where you can find on JAN's website the powerpoints, the audio recordings, and written transcripts of two recent ADA Updates that I have done for JAN which focused on other illustrations of recent cases, different ones than we're going to talk about today.  So if you want to go back and hear those, they are from October 9th, 2012 and April 6th, 2013.  And those were longer programs than the one-hour program we're going to do today, so if you want to hear more about these topics, hear another explanation and different examples used from different case illustrations, it would be great to turn to those on JAN's website.  

The information beginning on Slide 3 is a quick overview just to spend a few minutes to make sure we're all on the same page about the basic protections for applicants and employees with disabilities that apply under the ADA. The first bullet on Slide 3:   no disparate treatment or harassment based on a physical or mental impairment, as long as that impairment is not both transitory and minor.  Now you might be wondering:  “Wait, what about the definition of disability even under the amended ADA?  Doesn’t an applicant or employee still have to have a substantially limiting impairment?”  Well, no, not to be protected from improper disparate treatment or harassment.  They can be protected from that just under that “regarded as” definition of disability.  So all someone has to have is a physical or mental impairment that doesn't fall within the “transitory and minor” exception, and they could have a claim for disparate treatment or harassment.  Now that doesn't mean that an employer can't exclude somebody from a job because of their impairment, because it might be justified in a given case.  The person might not be qualified for the job or pose a direct threat for safety, and we'll talk today about how courts decide those questions when they come up in cases. But the basic prohibition that applies to prohibiting disparate treatment or harassment where it's unjustified applies to anyone where it's based on a physical or mental impairment that's not “transitory and minor.”


The second provision on Slide 3 is reasonable accommodation absent undue hardship.  And yes, for that protection, the entitlement of reasonable accommodation, an employee has to have an impairment that substantially limits a major life activity.


Third, if an employer has a qualification standard -- in other words a requirement to hold this job you need to be able to lift 50 pounds or you need to be able to jump ten feet in the air -- something that is an attribute, physical or mental attribute, that somebody needs to be able to meet in order to hold a job, that's considered a qualification standard.  And if an employer has a qualification standard, and the reason an applicant or an employee can't meet that standard is their disability, in other words the qualification standard what we say legally it screens the person out based on their disability, then the employer is going to have to show that that qualification standard is job related consistent with business necessity – that people need to have that attribute, have to be able to lift that much weight, have to be able to jump that high in the air, in order to do that job.  So that's a burden the employer would have if someone challenged a qualification standard and said the reason they couldn't meet it was their disability, but they are perfectly qualified and able to do the job. 

Slide 4, there are rules under the ADA we call -- we call these rules about “disability- related inquiries and medical exams.”  And these are rules about when an employer can ask an applicant or employee for medical information, and how much they can ask for.  And violating those rules separately violates the ADA.  Even if you're not excluding an employee from a job, you have to follow the basic rules which involve essentially not asking applicants for any medical information.  Then once you've made a conditional offer of employment but before the person starts work, you can ask them most any medical information or make them submit to a medical exam, as long as you are doing that for everyone who is entering in the same class of job.  So all of the truck drivers, or all of the secretaries, or whoever you decide you're going to subject to a post offer medical exam.  The only thing you can't ask in that post offer medical exam is family medical history, because that's prohibited under any circumstance to ask under the Genetic Information Non-Discrimination Act.  Then you can withdraw the conditional offer of employment if in that post offer medical exam you learned information which reveals that the person is not qualified to perform the job even with an accommodation, or they would pose a direct threat to safety.  And then finally, the rule for once someone is employed.  Presumably their performance on the job is the best indicator of their fitness for duty.  But if an employer has a reasonable belief that because of a medical condition someone may not be able to perform their job or perform it safely, then they can send them to a fitness exam or require that they bring in fitness information from their own treating information. 


The second bullet on Slide 4, medical information has to be kept confidential.  You may be aware some courts have ruled that this provision under the ADA only applies to medical information that an employer obtains through medical inquiries and exams.  But EEOC's position, and we have litigated this question against employers, our position is that this requirement that employers keep medical information confidential applies to all medical information, however the -- however the employer obtained it.
So even if the supervisor or manager learned this medical information because the employee just voluntarily shared with them about their cancer diagnosis and treatment, the EEOC's view, and some courts have agreed with us -- is that that medical information has to be kept confidential and it can only be disclosed to other supervisors even on a need-to-know basis, for example, where it's necessary to notify other folks in the chain of command about an accommodation that someone is going to need.  But the restrictions are taken very seriously and only that information which someone needs to know, even fellow managers, is to be disclosed only under that need-to-know exception authority to provide accommodations.  So you wouldn't necessarily be telling the fellow manager chapter and verse about someone's diagnosis and treatment and prognosis. 

It might be that you're just telling them for a certain period of time this individual is going to work a certain schedule, period.  

And finally, no retaliation.  And of course that is true under any of the statutes that EEOC enforces.  And so you can't retaliate against an applicant or employee for engaging in protected activity. That is not just filing an EEOC charge or complaining internally about alleged discrimination. Protected activity under the ADA includes requesting accommodations.  So you could have a situation where someone requests accommodation. Even if the accommodation request is properly denied by the employer because the individual is not entitled to accommodation, that act of requesting accommodation was protected activity and the manager is not entitled to take it out on the employee even if they are steamed about it. So the managers out there listening to the webcast, your job is to lower the temperature on those kinds of situations if there are managers who are frustrated or annoyed about accommodation requests and whatever they have needed to do as part of their job to process those requests. They need to understand that's just part of the process, and they should not take it out on employees in other ways, and that in fact it could result in a violation of the retaliation provision.  


Slide 5.  We often say an employee needs to be “qualified” under the ADA, not just an individual with a disability, in order to bring a claim under the statute.  And another way of saying that is that an employer never has to retain an employee in a position if they are not qualified to perform that job.  And the way the law defines “qualified” is that an employee has to have the requisite skill, experience and education, meet the other job related requirements, and also they have to be able to perform the essential functions of the position or the fundamental functions -- the main duties of the job, the things you hired them to do, with an accommodation, if they need one.  In other words, they could be qualified even if they need an accommodation in order to perform those essential functions.  


Slide 6.  How does this situation, this question of whether someone is qualified for the job, usually come up?  Two very frequent situations:  First, the employee asks the supervisor:  Can I be excused from performing a particular job duty due to my medical condition?  I know I normally do A, B and C; let me just do A and B.  And that poses a question for the employer: is C, the duty that the employee wants to be excused from performing, is that an essential function of the job?  Because if it is, the employer does not need to excuse the employee from performing it.  They may need to look, however, at whether there's a different accommodation that can be provided -- one that would help the employee, enable the employee to perform that duty.  But if it's an essential function, they don't have to excuse the person from performing it.  And if they can't perform it, they won't be considered qualified, and the employer would be entitled to remove them from that position, although they might have to look at, if they are an individual with a disability, can they be reassigned to a vacancy.  


The second way that this comes up is the employee is not asking the employer for anything, but the employer believes, observing the work performance, that the employee is not able to perform a particular job duty due to a medical condition.  And they want to remove them from the job because of that.  So there we have an issue of the employee saying, no I'm able to perform that job duty and I am qualified to perform the essential functions, and the employer is saying no you're not.  You could have a situation where the employee says, well, okay maybe I can't perform that, but it's a marginal function, so just excuse me from doing it.  So you have this question of is it an essential function?  If so, are they able to do it? 

Slide 7.  Some basic things you must keep in mind about this issue.  Number one, the employer, as I said, never has to eliminate an essential function of a job as an accommodation.  So even if that's what the employee asks for -- like the essential duties are A, B, and C, let me not do duty C -- the employer does not have to do that.  But the employer has to look at, hey, is there an alternative accommodation I can provide?  Number two, the employer never has to lower production standards -- either quality or quantity standards -- as an accommodation.  The same standards that are applied to every other employee in that position, the employer can hold an individual with a disability to.  So if an employee asks “let me do 15 reports instead of 20 per week,” i.e., lower my production standard as an accommodation for my disability, the employer can say no, I'm not going to do that. But just as with the other example I gave of duty C, eliminate duty C that's an essential function, the employer can say no but also has to look at well, but, is there an accommodation I can provide that will enable this employee with a disability to meet the standard, the production standard of 20 reports per week?  So you never have to lower your standards, but you do have to look at:  is there an accommodation I can provide that will help the employee meet this standard? 

If there isn't, then I don't have to provide it.  If there is, I'll provide it and they can only stay in the job if they can meet the standard.  


The third point I want to emphasize is you have to make an individualized assessment.  You can't make assumptions about what a particular applicant or employee can or can't do based on their medical condition.  We all have friends or relatives, you know, whose medical conditions we know about, or even our own, and we have impressions about what restrictions apply and what symptoms people experience.  And it is a big mistake when supervisors and managers start making decisions about applicants and employees and what they can and cannot do in the workplace based on this anecdotal knowledge that we might have from our own life experience, because everybody's experience with a particular medical condition is different.  


And you'll never go wrong under the ADA, and you'll almost always get to the right result, if instead of generalizing -- assuming that somebody with a seizure condition can't work in a building with machinery, instead of assuming that someone who is an insulin dependent diabetic can't perform certain types of work -- instead of making those assumptions, if you get individualized information about what this person can or cannot do, what medical restrictions they are under or not, then you will make the right decision.  It will lead you to the right decision.  But you have to make that individualized determination.  And EEOC and the courts emphasize that again and again.  Acting based on generalizations or assumptions, stereotypes, about what people with particular medical conditions can or cannot do often results in the wrong decision and will violate the ADA. 


Slide 8.  Remember an employee can still be qualified if they can perform the essential functions of the job, even if they need an accommodation in order to do it.  So managers always need to look at that accommodation piece for that employee before they are concluding that somebody is not qualified to perform the job.  If they are a person with a disability, is there a way they can be accommodated to perform these essential functions?  


Slide 9.  Well, if you do have this question about whether a particular duty is an essential function, what kinds of factors do EEOC and the courts look at to decide if this is something marginal that the person can be excused from performing or is this an essential duty of the job that the employer does not have is to excuse anyone from doing, even a person with a disability as an accommodation?  


The factors include the employer's own business judgment, their judgment, the terms of a written position description, the terms of a collective bargaining agreement, the experience of current or past employees who are performing that position, the amount of time spent performing the function, and the consequences of having this individual not perform the functions.  


I think what you should glean from this is that no one factor is dispositive, they may not all be relevant in a particular case, and that this is very fact specific.  The experience of current or past employees is going to come up in some of the case illustrations I'm going to speak about in a moment.  And that courts will really scrutinize well it may -- that duty may exist on the written job description but what is the experience of people who actually hold that job, in the past or currently.  Do they actually ever perform that function or is there a need regardless of whether it comes up you know frequently or very rarely, is there a need to have someone in the position who is capable of performing that job, that function, should the need arise.

The amount of time spent performing the function.  It might come up very infrequently.  But you still might need somebody able to do it.  We talked in one of the earlier webinars this year about a case involving a prison guard who wanted to be relieved of being physically able to subdue a prisoner in the event of an attempted escape.  The court said even if it never comes up in an entire career, it's legitimate for the employer to insist somebody who holds that position to be able to perform that function or meet that qualification standard.  So those factors are all looked at on an individual basis and are very fact intensive.  

Slide 10.  If an accommodation requested involves removing a duty, ask yourself, well, is that duty an essential function?  If it is an essential function, it does not need to be removed, but you have to look at can the employee be accommodated to perform it.   If the employee cannot be accommodated in the current position, can he be reassigned to a vacant position for which he's qualified?  And that's the accommodation of last resort.  You never have to promote someone as an accommodation, or create a position to reassign them to.  But if there's a vacancy at their same level, or if not then the next closest lower level, then you need to offer a reassignment as the accommodation of last resort.  So those questions on Slide 10 that I just went through – that is the basic nub of the analysis that you would run through in your own mind as an employer when you're presented with this situation of an employee asking to have a particular duty removed, or you have to developed a concern that the individual cannot perform a duty.  And before you consider removing them, based on fitness for duty information that they can't perform that function, you would have to decide is it really essential [and if so could they be accommodated to perform it].

Slide 11.  Now, the -- of course there's a unique defense under the ADA of safety -- if safety considerations are afoot -- and that's called the direct threat defense.  An employer can reject a job applicant or exclude somebody with a disability from a particular position if the person poses a direct threat to health or safety of themselves or others.  And that's defined, a direct threat, as a significant risk of substantial harm.  The individual is not considered a direct threat if there's a reasonable accommodation the employer could give that would reduce the risk below the level of a direct threat.  So that is the standard if what's motivating your concern is safety or health.  It's not enough for it to be a consideration of, well, this person might pose a moderate risk of harm based on a workers' comp assessment.  That's not going to rise to this level of what's considered under the ADA for the defense of a direct threat to health or safety necessitating barring an individual from a position. 


Slide 12.  What do you consider?  Well, the particular applicant's or employee's present ability, present ability, currently, to safely perform the essential functions of the job, based on objective evidence and reasonable medical judgment.  You look at the duration of the risk, the nature and severity of the potential harm, the likelihood that the potential harm will occur, and the imminence of the potential harm.  In other words, if it is speculative, if it is something that a doctor is saying might be a risk that the individual would suffer this harm 25 years from now, that's too remote, too speculative by far, to meet this standard of imminent potential harm.  


Okay.  Let's look at some case illustrations.  Slide 13 the case of Majors v. General Electric Co., decided by the 7th Circuit on April 16th, 2013.  This is a case involving a woman who was an auditor at a GE plant that made those side-by-side refrigerators, and her job as an auditor was to inspect and test the various component parts, some of which were manufactured at the plant, some of which they purchased from other manufacturers.  And so she had to review the engineering specifications and the quality, and make sure it was all correct.  And this involved what was listed in the job description as intermittent movement of heavy objects that had to be moved and lifted in order to examine them and perform the auditor duties.  She developed a 20- pound lifting restriction due to a shoulder injury.  The issue was the employer deemed her not qualified for the job unless she could do this lifting, and her proposal was, you know, let her have other employees and other -- another employee, a material handler, do this for her when the need to lift things arose.  The court said an employer doesn't have to do that. They don't have to hire somebody else or have a co-worker perform an essential function of the job.  That this lifting was an essential function of the job to perform the inspections of the component parts of the refrigerators, and to have a co-worker do it would violate the basic principle that the employer never has to excuse someone from performing an essential function.  They can require that in order to be qualified the individual themselves has to do it.  


What was particularly noteworthy, also, in this case was that the court, in concluding that lifting these items was an essential function, was particularly swayed by the fact that the employer just didn't go off the written job description.  They instead did their own investigation with the job description in hand before denying the auditor position to this woman.  The employer spoke with managers and an ergonomic technical specialist who was employed there.  They all visited this team of managers and the ergonomic technical specialists, visited the work area, talked about the position requirements with people who currently held the position as well as managers of those who currently held the position, to find out on the ground from them in terms of the actual facts -- whether this was something this was necessary in order to perform the job, whether it really met the criteria of being an essential function of the job. 


So that was perhaps a model way of approaching this.  Not just go off of the paper job description.  And it served the employer well, and the court concluded that their conclusion, the employer's conclusion that this was an essential function was backed up by the facts and they did not have to as a reasonable accommodation, therefore, allow somebody else to perform the tasks for this employee.  So she was not allowed to hold the auditor job, they could bar her from that.  


Slide 14.  Keith v. County of Oakland (6th Cir. Jan. 10, 2013).  This is a case we've been talking about a lot this year.  It involved a deaf individual who had been trained by the County of Oakland -- in their own training program -- as a lifeguard.  Passed the county's own certification program.  But in the post-offer medical exam, the doctor, the contract physician, did no individualized assessment of whether this person could perform the essential functions of being a lifeguard, and instead stated he's deaf, he can't be a lifeguard.  And that was a classic recipe for a potential ADA violation.  As it turns out, the evidence in the case showed -- and expert witnesses submitted affidavits showing this -- that the process by which lifeguards guards scan for swimmers who might be in need of assistance or potentially drowning is visually based.  Why is that?  Because swimming areas are noisy, and there was testimony, affidavit testimony, by an individual who had certified 1,000 deaf lifeguards through the Red Cross program.  And the court also noted that the world record for the most lives saved by a live guard was held by a deaf man who saved over 900 lives in his lifeguarding career.  So the lesson learned -- and the court allowed the claim to proceed when this -- that this individual had improperly had his job offer revoked by the county -- the lesson learned is before you conclude that somebody might not be able to perform the job due to a medical condition, you need as part of your exploration of whether they can be accommodated look at the basic fact of whether anyone else with that impairment has ever performed similar work.  


It's interesting because here the employer, the county itself, knew that he was deaf, felt he was qualified, had their own plan for how to accommodate him, but got thrown off by what the doctor recommended -- by the doctor's sort of myths, fears, and stereotypes that came up in the post offer, pre-employment medical exam.  And there's no defense under the ADA to say well the doctor said, if what the doctor was doing was clearly just making a blanket exclusion based on a medical condition without doing that individualized assessment.  The county here even actually spent money on, you know, what I assume can't have been an inexpensive consulting firm, but they weren't a -- weren't a consulting firm that specialized in anything related to accommodation issues.  And this information that was so influential with the court about the fact that so many other deaf individuals have successfully worked as lifeguards, including the most successful one in history had been deaf, that information would have just been available through a Google Search on the Internet for free. 


So you know of course you can always start with JAN, they are free, too, the Job Accommodation Network.  But even just doing your own poking around, about -- and talking with employers who employ people in doing similar kinds of work -- you can find out whether some basic information to get you started about whether there's a way to accommodate someone with that impairment in that kind of job.  


Slide 15.  Some more case illustrations, Olsen v. Capital Region Medical Center (8th Cir. May 7, 2013).  This was a case that involved a mammography technician, and she developed -- she had a number of seizures at work.  She had had 14 of them at work in a two-year period.  Two of them were in the presence of patients who were at the time receiving mammograms.  The employer wanted to remove her from the job, concluding this was a direct threat to safety or she was not qualified -- that there was just no way they could accommodate this.  They actually -- and their action was upheld by the court when she challenged this.  The court held that she had to operate sophisticated medical machinery, she had to tend to the physical and emotional needs of the patient, and indeed you can imagine a patient could be unable to move during the middle of a procedure and would have no one to assist them if the technician had a seizure while doing the mammogram alone in a room with the patient. The court also noted that the employer here had tried some accommodations.  They had apparently learned her seizures were triggered allegedly by certain substances, so they had tried mold removal.  They had investigated a cleaning -- what cleaning agent ingredients they had in the environment.  They had also arranged that if there was a patient who came in wearing heavy perfume, they had other technicians handle those patients.  They installed some kind of anti-glare filters on the light.  They permitted her to wear sunglasses.  And they also even educated the co-workers about what to do if someone is seizing so that they might be able to assist if they were with her when this occurred.  But because the job ultimately was one-on-one with patients in a number of settings where there's no one else around, and during a seizure this individual would lose orientation, lose muscle control, and on a number of instances she fell and hit her head on the counter in the mammography room and had to have stitches, on I think two occasions when she had a head injury as a result.  So it was not a situation where for example some folks know in advance, they get the warning -- the petit mal or the aura warning they are going to get a seizure, and have time and ability to move to a safe location and sit down, because here she didn't get that.  Obviously it came upon her or she wouldn't have had these injuries and the fall, and also she was one-on-one with the patient who would be in a compromised position.  So the court easily concluded that the employer was within its rights under these standards of what is qualified, what is direct threat to exclude her from the position.  


Contrast that with the other case on -- cited on Slide 15, EEOC v. Western Trading Co., a case in which we -- EEOC -- went to trial on behalf of an employee and the jury verdict returned March 10, 2013 was $109,000.  In that case, there was a retail environment.  The employee had a seizure at work.  The employer insisted on three clearance, medical clearances, before they would allow him to return, even though all three said he was fine to return.  Then the employer learned that he had had an off- duty seizure during non-work hours.  After that, notwithstanding repeated releases from his doctors, they would not allow him to return to work.  The employer said we're concerned that it’s a retail environment.  They sometimes had to climb ladders to get to the merchandise located on higher shelves, and that even though he had no ladder climbing restrictions on any -- from any of the doctors, the employer said it just had concerns about this whether he could do it safely given the fact that he was subject to seizures. 


What the doctors all said is that this is a person, this individual, their seizure disorder is such that they get that aura, that warning first, and they always have sufficient time to go sit down in a safe place against a wall.  Not a case where somebody was the only person on duty, or the only person in the store to guard the merchandise or serve the customers.  And that therefore he could have been accommodated for that brief time off the clock if he had a seizure and needed to recover.  And that there wasn't that same risk to the employer, to the employer's business, to patients that you would see about another kind of work setting.  


So I think that is a good illustration of how fact specific this is.  Both about the nature of the person's particular condition, they are both seizure disorders, one person got warnings and one didn't.  And two very different kinds of work environments.  And those facts really can make all the difference in terms of whether it would be appropriate and justified for the employer to exclude someone from the position based on their medical condition.  


Slide 16.  One more example on -- a few more examples on these points about qualified and direct threat.  This first example, Slide 15, is Szarawara v. County of Montgomery.  Szarawara.  This was a case just decided in the Eastern District of Pennsylvania, June 27, 2013.  And it involved someone who worked in the emergency dispatch center for a locality, the telephone dispatchers for when folks call 911.  This fellow was working the midnight shift.  This is obviously an operation that goes on 24/7.  He was diagnosed with diabetes.  He sought to switch to the day shift.  His doctor said if he got proper sleep patterns, it would help with his getting his blood sugar under control, getting his diabetes under control.  The employer denied the shift change, and therefore he brought an ADA challenge to that denial of accommodation.  


The court, applying the amended definition of disability in the ADA regulations, easily and quickly and with absolutely zero discussion, found that diabetes was probably going to meet the definition of a substantially limiting impairment.  They said as far as whether he's qualified for this job, the job description which said you have to work various shifts, rotating schedules, that that did not automatically mean that working the night shift was an essential function.  That even in a work environment that is open 24 hours a day, that has to have that kind of 24/7 staffing like an emergency dispatch center, that even in that kind of work environment, you wouldn't just -- the court was not willing to automatically assume that working any shift was an essential function.  


That you need to look at the facts of how the staffing is handled.  What kind of -- they have a big roster of folks, how do they handle other absences?  And they have folks who work many different shifts, and are there openings on the daytime shift?  And so all those facts become relevant, and just because the job description said have to be able to work rotating schedules doesn't mean getting a straight shift in the daytime couldn't be a reasonable accommodation.  


The other interesting point about this case in the court ruling that the individual denial of accommodation claim could proceed was that the employer argued:  hey, look at the doctor’s medical information.  He doesn't just say that this guy needs to be able to sleep at night and work during the day, and have that as a solid schedule, get a regular sleep pattern going to get his diabetes under control.  The doctor also happens to say in his medical information that the condition, this guy's diabetes, could be improved by medication compliance, weight loss, increased physical activity, low fat and low carb diet and so on.  And the employer said he hasn't done all of those things.  So if he didn't take all of those health measures, then why do we have to change the -- consider changing his shift as an accommodation to help him with his disability, with his control of his diabetes. 


And the court rejected that argument.  And I thought this was correct, and there’s a significant discussion.  The court said the employee doesn't have to exhaust all other health measures before asking for an accommodation at work.  And it does not mean that the employee doesn't need, does not need the accommodation he asked for just because there are other medical recommendations, whether or not they are adhering to them.  So an interesting case to consider.  


Slide 17.  Koessel v. Sublette County Sheriff's Dept. (10th Cir. May 14, 2013).  This was a case of a patrol officer who had a stroke he was off work during his rehabilitation period, and seemed fit to return to duty and he did return.  And once he returned his co-workers noticed various problems with his behavior that they attributed to symptoms from the stroke that hadn't been resolved.  They noted he lost his temper.  That he had aphasia on at least one occasion, couldn't remember what word he was supposed to say.  That he became flustered.  And there were a number of other things.  And the -- so the issue that the employer had to decide was whether -- the sheriff's department -- was whether he was still qualified to be a patrol officer or sheriff's deputy.  And the court was persuaded by the employer's argument that up until this time that this issue arose, post-stroke when he returned to work, he really only handled routine traffic stops and yet still these issues had come up. 


But sometimes the job was going to require and did require that sheriff's deputies perform their duties in emergencies or under stressful situations.  And you know that would -- if he was having these problems even in a routine traffic stop type of situation, then he might indeed have it worse in an emergency, and the court was willing to -- I won't say speculate about that -- but to consider that, because it was an established fact that those times were going to arise on the job.  And here with someone who the medical facts established that even though he had been cleared to return to work, once he did, he experienced fatigue, lightheadedness, it was a blood pressure problem. emotional disinhibition, he was weeping, and he had these memory lapses -- so they needed to reconsider.  Was there a vacant lower stress position without public contact that they could reassign him to because that's what was considered to be within his abilities?  They did reassign him, and then once they did, eventually the temporary funding for that position ran out for unrelated reasons.  So -- there was nothing else vacant at the time to which they could reassign him so he was -- there was nothing left for him, and they were permitted to terminate him.  

It was a situation where someone was on leave, returned after a medical incident, and everybody thought it would work out.  Then concluded he was not fit for duty.  They correctly did not terminate him at that point but rather, within their rights, reassigned him to a position that would be within what had been revealed to be his medical limitations after the stroke.  Once that reassignment position ran out though, then they had to consider, well, is there something else he could hold?  Well, there was nothing vacant that was within his restrictions, so they were permitted to terminate him. 


McElwee v. County of Orange, the second case on Slide 17, was a case involving someone who had Asperger's syndrome.  That's on the autism spectrum for those who might not have encountered this.  And it's a condition which often impedes someone's ability to read social cues and in this instance, the employee had engaged in what was alleged to be sexual harassment.  And the employer sought to discipline him, in fact to terminate him, as a result of the allegations.  And he argued that the termination violated the ADA because he said it was because of my disability.  It was because of the Asperger's that I said these inappropriate things to co-workers, so please accommodate me by excusing my violation of the rules.  And the court said -- as every court has and as the EEOC has said as well -- that an employer does not have to excuse violations of uniformly applied conduct rules, even if the disability made the person do it.  The employer is allowed to enforce those conduct rules. The same as -- the corollary to the performance standards and production standards rule that we discussed earlier.  


Slide 18, and the following slide, some basic roundup of important rules about reasonable accommodation.  Recognizing accommodation requests:  Remember it doesn't have to be in writing.  It doesn't have to have any magic words like ADA or disability.  It's just some sort of a request for a change because of a medical reason.  The best tip that I have for recognizing accommodation requests is to tell your managers and supervisors that if anyone is asking them for anything for a medical reason, then before they say no, they should stop and consider whether this is a request for reasonable accommodation under the ADA.  If they are going to say yes, then it doesn't really matter anyway, but before they say no, they better consider whether this is a request for accommodation under the ADA.  


Slide 19 -- The request can be made at any time, so even if it's early on in someone's tenure and the manager might think hey they never mentioned this while they were applying for the job, when I was interviewing them, the employee did not have to do so.  You can't deny the accommodation because the employee did not ask for it when they were interviewing for the job.  But of course if the employee waits too long, and they are already having performance problems and those performance problems result in disciplinary measures or indeed termination, then it's going to be too late to request accommodation because accommodation is always prospective.  So it never involves excusing the consequences of past poor performance or past misconduct.  So if whatever someone has done, if they warrant termination, they can't have the discipline rescinded.  If somebody receives discipline, though, that is short of termination, and the disability was the cause of the problem, then you may need to look indeed at whether there's an accommodation that would help them meet the standards going forward, since they are still going to remain employed.  


And also remind managers that employees can make more than one request for accommodation.  We see this happen with progressive diseases, where what somebody needs might change over time.  They might need something different or additional.  And -- or what everybody thought would work as an accommodation does not, and the employee notifies the manager they need something different instead, that's completely legitimate under the ADA, and the supervisor needs to treat it as if it was the very first request.  There's no limit -- no “one bite at the apple” rule.  

Slides 20 and 21 review the changes under the ADA Amendments Act for the definition of disability.  For those cases where someone does request accommodation and you need to decide, because it's not obvious. whether they have an impairment that substantially limits a major life activity, obviously now the definition of disability under the statute “shall be construed broadly” and “should not demand extensive analysis.”  On Slide 21, you see the four changes that Congress made to the definition of “substantially limited” in a “major life activity”:  It need not be severe limitation or significantly restricted in a major life activity to meet the standard anymore; number two, major life activities include major bodily functions; number three, the beneficial or ameliorative effects of mitigating measures such as medicine, a prosthesis, a hearing aid, are not considered in deciding if the person meets this definition of disability -- you look at the underlying impairment; and number four, if an impairment is episodic or in remission, it's considered substantially limiting if it would be when active.  


Slide 22:  there are some citations to where you can find the hyperlink -- to where you can find the EEOC's publications expounding on this definition of disability under the ADA Amendments Act.  Don't rely on pre-ADA Amendments Act case law.  It will potentially mislead you, and courts have said this repeatedly-- that employers have done that at their peril.  Make sure you look at the amended regulations and Q&A guides that we have on the amended definition.  There's also a handout that JAN will post along with the webinar PowerPoint of examples of cases that have been cited under the amended standard, and we've set those out for you, in summaries of the cases.  

Slide 23.  When and how much medical information can you ask for in support of an accommodation request?  The Amendments Act has not changed legal rules about this.  So the rules are the same as they have always been about when and how much medical information you can ask -- you can ask for.  And that is:  if it's not obvious or already known, then the employer can ask for reasonable documentation that the employee has a disability, a substantially limiting impairment, and that they need the accommodation they have requested. 
On both of those points, you can ask for documentation 

Now how do you do that?  Look at Slide 24.  You can either ask the employee to obtain the information from their own treating health care provider -- you tell them what you need, and you ask them to bring it in to you -- or you can ask the employee to sign a limited release that allows you the employer to contact their treating physician directly, either by better e-mail or phone -- by letter, e-mail or phone. 
Also if you have follow-up questions, you can -- because the information you get in response from the treating physician under either of these means is not clear, you have a question about whether a particular accommodation an alternative idea that you have, whether that would be effective to meet the person's needs -- you can follow up with the doctor to ask that, and you can ask about how long they are going to need this accommodation.  
So these kinds of things you can have a back and forth on.  It's not like under the Family and Medical Leave Act where there's a very scripted first round, second round review, and a limit on that kind of dialogue.  Here you know you can have that follow-up to clarify limitations and ask what accommodations might be effective and so on.  


Slide 25, there's a list, I won't go through it, but a list of a bunch of common examples of types of accommodations.  This is not an exclusive list.  The sky is the limit in terms of how creative you might be in terms of thinking of a way that this individual can be accommodated to perform the essential functions of their job, or to enjoy the benefits and privileges of employment.  Make sure you note the one on this list that says “making exceptions to policies.”  You might have rules about this or that in the workplace, and you can keep that rule with everybody else, but you might need to make an exception to it to accommodate an individual with a disability.  I might be rules about what time a break is taken, about equipment that's allowed to be had in the workplace.  All kinds of things you might think of that you have workplace rules about.   Make sure frontline managers and supervisors know that they might need to make an exception to those rules as a reasonable accommodation, as long as it doesn't pose an undue hardship. 


Slide 26 is an important list of actions that are never required as an accommodation, things that you as an employer do not have to do as an accommodation:


Lowering performance or production standards -- but note that if you grant leave as a reasonable accommodation, unpaid leave, say somebody is going to have four months off to have surgery and recuperation, then when the annual performance appraisal comes you can't say well you only did 8 months of work; in that instance you do have to pro-rate the production requirements.  Because otherwise it would be tantamount to denying them what you have granted. 

You never have to excuse violations of uniform conduct rules that are job related and consistent with business necessity.  But you might have to provide accommodation if requested to help the person meet that standard.  

You don't have to remove an essential function of a job as an accommodation.  

You don't have to monitor an employee's use of medication.  

You don’t have to provide personal use items like eyeglasses or a wheelchair that somebody also needs and uses outside of work.  

You don't have to change somebody's supervisor as an accommodation.  This is something that's commonly requested.  But you might have to have the current supervisor change their supervisory methods.  Let's say a manager does stand-up meetings in the morning and he shouts out the 20 things each person is supposed to do that day.  And someone because of their disability needs to have this in writing instead for their instructions, need to be able to check back and get the information in smaller chunks, and then check back after they have ticked off five things and get the next five. That would be a change in supervisory methods, and that could be required as an accommodation.


And finally, obviously, you don't have to do anything that would result in an undue hardship.  That's defined significant, difficulty or expense.  And if you look at Slide 27, you'll see what factors the courts and EEOC consider in deciding whether something is an undue hardship:  the nature and cost of the of accommodation, the resources available to the employer overall -- so not just the budget of that department or office but of the employer overall -- and the impact of the accommodation on operations.  


And of course we know that most accommodations cost very little if they have any out of pocket costs at all.  And JAN has done some great studies on this.  You can review on their website “Low Cost/High Impact” accommodations where they have surveyed the costs to employers, and it really does come in that there's often no or very little cost.  But it could be there's an undue hardship from a particularly proposed accommodation not because of the costs but the effect on business operations.  That it's too disruptive or it's -- it somehow puts too much burden on the co-workers, something like that.  So those are fair facts to consider in deciding whether a particular accommodation would pose an undue hardship.  


Slide 28.  Although it's not a violation of the ADA to fail to do so, the best way to ensure that you reach the right results on whether or not to provide an accommodation, and which one, is to engage in an interactive process with the person asking.  Don't be afraid as many managers are to talk with the employee once they have requested accommodations.  This is going to help you as part of this process of determining do they have a disability, whether the accommodation they have requested is medically needed, and what accommodations might be possible.  


There's also legal and financial implications for an employer of engaging in this interactive process, because there is a provision in the Civil Rights Act of 1991 -- I've given you the citation there on the bottom of Slide 28 -- a provision that says if an employer violated the ADA by denying an accommodation that they should have provided, if they can nevertheless show that they did engage in a good faith effort to engage in an interactive process with the employee, they tried to reach the right result and do the right thing, then no money damages are available to the employee.  They might win their case they might be entitled to the accommodation [and reinstatement and backpay if applicable] but no compensatory or punitive damages.  


So there's a reward for employers for doing the right thing here.  And it's not only the right thing, but I think the process that will most likely ensure that you reach the right results.  


Slide 29.  Remember that sometimes the employee only knows the problem -- they don't know what the accommodation solution would be.  They just tell you what the problem is, for a medical reason, they are having at work.  You the employer have to search for possible accommodations.  

The flip side -- bottom bullet on Slide 29 – is the employee comes forward and says here is the specific accommodation I want.  This particular accommodation is what I need, but you [the employer] realize it's one that legally you don't have to provide.  Like the request to lower production standards -- let me do 15 reports a week instead of 20.  Then the -- you as the employer -- you can say no to that requested accommodation, but you have to affirmatively look for and offer an alternative accommodation if one exists.  In other words you can't just say, well, I don't have to do legally what you asked for, so go back to your desk. You do have to look for and offer -- and offer an alternative accommodation, if there's one that wouldn't pose an undue hardship.  So you have to have the burden to search for that and consider those alternatives.  Maybe you say: no, I don't have to lower your production requirement from 20 reports a week to 15, but because you're saying it's due to your macular degeneration you're having trouble meeting the requirement of 20 reports per week, we're going to provide this software or this desktop magnifier that's going to assist you with the -- with the vision problem you've identified that is slowing down your productivity.  And see if that accommodation will enable you to meet the standards.  


So that's an example of how that works.  So you the employer need to be prepared to explore solutions.  


Slide 30.  A few more examples before we conclude.  The McMillan v. City of New York case (2d Cir. March 4, 2013).  The individual had schizophrenia.  It was well- controlled with medication.  But he had side effects from the medication of drowsiness.  For years and years -- about ten years -- his late arrival due to that drowsiness had been tolerated by the employer.  I think because, as the court said, by all accounts he was a crackerjack performer at his job.  He was a case manager for a city social services agency.  Then they decided to institute more specific punctuality policies, specifically enforced punctuality policies.  He was written up for tardiness.  He sought an accommodation to have a flexible arrival and departure time.  The employer said what he wants is so flexible -- not so flexible -- what he wants is so late in the day in terms of when he would start -- like 11 and go to 7 or something -- he would actually be working when there was not a supervisor on duty.  The court said, well, that could be an argument why this is not a reasonable accommodation in a particular situation, but that's -- let's look at the facts of this workplace. The facts were this guy often worked out in the field, visiting the recipients of city services doing Medicaid eligibility determinations and other stuff totally outside of the office, going around the city having absolutely no contact with a supervisor at all, the supervisor not knowing anything except the reports and production that were being received within the office as a result of his work out in the field.  So the court said this isn't really a good argument.  If you had an office setting where a supervisor had to be on site to supervise the work being done, or because there were sensitive materials and you had to have a supervisor present when someone was in the office, those might be relevant facts to not allowing someone to have work hours that extended beyond when a supervisor was going to be present.  But if here the individual is often working without any coordination or oversight by a supervisor, physical oversight, and the work actually can be done and actually does get done during the hours he's seeking, then his proposed schedule might be a reasonable accommodation. 


Goonan v. Federal Reserve Bank of New York, Southern District of New York (January 7, 2013).  The court said the employer can't deny a proposed accommodation just because someone was having poor performance.  In this instance, the individual wanted telework because of the stress they were experiencing when they were assigned to work on site in a building right across from Ground Zero, and this was an employee who himself had been trapped in his office building in downtown Manhattan on September 11th, so he was having post-traumatic stress disorder as a result triggered by having to look out the window at Ground Zero.  He sought to telework, and the court said you can't deny the accommodation he seeks just because he's having poor performance.  The poor performance is being triggered by the medical condition for which he's seeking the telework accommodation.  And when you think about this, this makes complete sense.  You wouldn't take away someone's screenreader who has a vision impairment because they received a lower performance appraisal.  As long as someone is continuing to be employed and there's an effective accommodation that can be provided without undue hardship for their disability, they can be entitled to receive it.  


Slide 31.  Remember the employer has discretion to choose among equally effective accommodations if there's more than one way to skin a cat.  And of course respond to requests promptly because if there's undue delay in acting, that in and of itself can be a denial of accommodation.  

Two final cases and then we'll conclude.  Slide 32 Cloe v, City of Indianapolis (7th Cir. April 2013).  The issue was whether the employer took too long or should have come up with the right results right away.  The person needed accessible parking.  The employer came up with one idea.  They tried it.  Cloe said, hey it's not working.  Came up with another idea.  Tried that.  Still wasn't working.  Came up with a third idea that fit the bill.  The employee said they should have come up with that third idea first.  The court said that's fine in hindsight, but hindsight is 20/20, and they [the employer] proceeded reasonably.  Each idea they had was a legitimate reasonable idea, and once you put them on notice it was ineffective, they went back to the drawing board, which is exactly what an employer is supposed to do.


Finally, to close us out today, Yovtcheva v. City of Philadelphia Water Dept., decided by the Third Circuit May 7th, 2013.  This was a case involving an employee who was a water technology assistant in the city lab.  She had health problems due to exposure to certain chemicals in the lab.  She was offered a full-head respirator by the employer.  She tried it, but it made her claustrophobic.  They said here is a partial face respirator, instead try that.  She refused, and instead she brought a denial of accommodation claim saying they should have transferred her, or used a different kind of chemical in the lab.  The court said we don't have to reach the claims of what they should have done -- the employer is not liable for denial of accommodation because she refused to cooperate in the interactive process.  They offered an accommodation, another idea of a partial face respirator, but she refused to even try it.  And by refusing to try what the employer had offered, she fell down in the interactive process and the employer will not be liable for denial of reasonable accommodation. 


So moral of the story, there's -- you never have to compromise on the standards of how much or the quality of the work that you expect to get done, but you do need to do everything you can within the bounds of undue hardship to see if there's an accommodation you can provide to the individual to help them meet your standards and perform that job.  And with that I'll turn it over to Linda.  If there are questions she'll explain the procedure for handling that, and also you'll see on the last slide, slide 34, my contact information.  Feel free to give me a call.  We can't bind the Commission in terms of what they would do in terms of a particular case, but the attorneys in the Office of Legal Counsel in EEOC talk to employers and employees every day, and hopefully can answer questions, directing you to the relevant law in an area or telling you how other employers have handled that same situation.  And thank you for your attention today.  


>> LINDA CARTER BATISTE:  Thanks so much, Jeanne.  That was a very good presentation with a wealth of information and we really do appreciate it.  Unfortunately we are out of time.  But as I mentioned earlier, with Jeanne's help we will answer the questions and we did get quite a few questions, Jeanne.  We will answer those and send those out to an e-mail to everybody that attended today's session.  And I also want to thank Alternative Communication Services for providing the net captioning.  If you need additional information about anything we talked about, as Jeanne mentioned she has given you her contact information, and you can also contact us here at JAN to discuss ADA issues or any accommodation issues that you may have.  As mentioned earlier an evaluation form will automatically pop up in your screen in another window as soon as we're done here. We appreciate your feedback.  So we hope you'll take a minute to complete the form.  And Jeanne thanks again for attending and presenting for us today.


>> JEANNE GOLDBERG:  You're welcome.


>> LINDA CARTER BATISTE:  And again thanks everybody else for being here today.  See you next month.  
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