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>> Hello, everyone and welcome to the Job Accommodation Network's monthly webcast series.  Today's program is called "ADA Update" and features Jeanne Goldberg from the Equal Employment Opportunity Commission.  Before we turn it over to Jeanne we need to go over just a few housekeeping items.  First, if any of you experience technical difficulties during the webcast, please give us a call at 800-526-7234 for voice. And hit button 5. Or for TTY call 877-781-9403.  Second, toward the end of the presentation time allowing we'll have a question and answer period.  But you can send in your questions at any time during the webcast to either our e-mail account, which is question@askJAN.org.  Or you can take the -- ask in the question pod at the bottom of the screen to -- type in your question and click on the button to submit to the question queue.  We have a lot of information to cover today, so if we don't get to all of your questions during the webcast we will be able to send out the questions to you later on. 


On the bottom of your screen you'll notice the file sharepod if any of you have difficulty viewing the slides or you just would like to download them click on the button that says download files and finally I want to remind you that at the end of the webcast, an evaluation form will automatically pop up on your screen in another window.  We really do appreciate and use your feedback.  So please stay logged onto fill out that evaluation form if you can.  


And now let me introduce our featured speaker.  Many of you probably already know Jeanne from our previous webcasts, but for any of those who don't, Jeanne Goldberg is a Senior Attorney Advisor in the Office of Legal Counsel at the U.S. Equal Employment Opportunity Commission.  She is located at the headquarters in Washington D.C.  She advises the Commission on the interpretation and the application of the statutes that they enforce there, including the Americans with Disabilities Act, Genetic Information Non-Discrimination Act, and Title VII of the Civil Rights Act of 1964.  Today she will be sharing some of the latest developments in ADA cases, so Jeanne thank you so much for being here today and I'll turn the program over to you.


>> JEANNE GOLDBERG:  Thanks so much Linda.  I'm going to be following the PowerPoint you see on the screen.  As Linda mentioned, you can find on JAN's website some prior webinars that I have done for the organization.  There are PowerPoints, audio recordings and the written transcripts of some of the earlier ADA updates if you want to hear other reviews of the basics with different case illustrations than we're going to talk about today.  And if you go to the online archive, you'll see recent ones from I believe October 2012 and April and July of 2013.  Today let's start on the first two slides with just a very quick overview of the basic protections for applicants and employees with disabilities that apply under the ADA before we look into the recent developments.  

So starting on Slide 2:  this is a quick recap of the basic ADA provisions that apply to individuals with disabilities.  The first is no disparate treatment based on a disability.  That does not mean an employer can't exclude somebody because of their medical impairment.  It can be done if not qualified or if in that job poses a direct health to health or safety.  But remember under the amended ADA, an employer regards someone as an individual with a disability if you take an adverse employment action based on a physical or mental impairment, as long as it's not both transitory and minor.  And that's a pretty small, narrow exception.  It's likely that if an impairment motivated you to withdraw a conditional offer of employment or to remove someone from a position that had he already had, because that medical -- of that medical condition, it's probably not transitory and minor.  And that is disparate treatment.  If the person does not need an accommodation, that disparate treatment can be analyzed under that provision of the ADA.  So a way to look at this it's easier for someone who doesn't need an accommodation to get in the front door of the ADA now under that “regarded as” provision.  If you take an employment action based on a physical or mental impairment, it doesn't have to be one that substantially limits major life activities if they don't need an accommodation.  So you can engage in that action of excluding someone from a job because of their physical or mental impairment -- where it's just you the employer having an issue about their medical condition if a person isn't asking for or need an accommodation – but you need to make sure you're right -- that that disparate treatment is justified, that the person is not qualified or poses a direct threat to safety because of their medical condition, and then that action will be permissible under the ADA.  


So just be aware of that and make sure that where you're taking an employment action because of a medical condition on the employer's own initiative that you're complying with that standard -- they really aren't qualified or they really do pose a direct threat to safety.  

The next protection relates to qualification standards.  Qualification standards are employer rules, whatever you choose to adopt about the attributes, the abilities that somebody needs to possess in order to hold a job.  You might have a qualification standard that someone needs to be able to lift at least 20 pounds or 50 pounds or 70 pounds to hold this job.  If someone can't meet that standard because of a disability, then the employer will have to show that the standard is job related and consistent with business necessity.  In other words, that you need to have this standard; somebody needs to be able to -- needs to be able to lift 20 pounds or 50 pounds or 70 pounds, whatever the standard is, in order to do this job.  


Again, because of the amended ADA, if someone does not need an accommodation, they are just presenting themselves to the employer.  They say they are able to do this job notwithstanding their medical condition and you screen them out because, well, hey, they can't lift 70 pounds due to their medical condition, their back impairment that's not transitory and minor let's say, you screen them out of a screen them out of a job because of that it's okay only if you can show that the lifting requirement that you have is job related and consistent with business necessity.  We need to have people in this job who are able to lift that amount if necessary in order to do the job.  It might be because that's what the job entails every day.  It might be that the standard is necessary because periodically not every day every once in a while but it's the person who holds that job who needs to be able to lift this amount. 


So while you can have standards of any sort for a job, the law does not micromanage employers in that way.  You have to be aware of the standard because if you have these gold-plated Superman qualification standards -- must have X-ray vision, or whatever it might be, must be able to leap tall buildings in a single bound -- it may be subject to challenge by somebody who doesn't meet the standard because of their disability but is perfectly able to perform the job.  


The next protection or prohibition under the ADA is harassment, and harassment under the ADA is analyzed the same as race and sexual harassment under Title VII.  In other words, if it's severe or pervasive, someone could have a hostile work environment claim based on a disability.  There could be supervisor harassment based on disability. and the same liability standards you're familiar with under Title VII apply.  In other words, that if an employer -- supervisor becomes aware of co-worker harassment, they should take prompt remedial action to stop it once they are on notice, and so on.  


And finally no denial of reasonable accommodation absent undue hardship, and that is what we're going to be focusing on for much of the presentation today.  


Slide 3.  There are three protections in addition under the ADA that apply to all applicants and employees, not just individuals with disabilities.  All applicants and employees.  And those include first retaliation. It's retaliation or reprisal under the ADA to retaliate against an individual for requesting accommodation.  In other words, that is protected activity under the ADA.  Not just filing a charge with the EEOC and other things that you might be familiar with that you can't retaliate an -- against an employee for, but even requesting an accommodation or exercising rights under the ADA.  Those kinds of things are protected activity.  And so it's very important for managers and supervisors to be aware that even if they are frustrated by the time that was taken to handle an accommodation request, or frustrated because they think the employee's accommodation request was not well founded, it is critical that they continue to handle the employee, manage the employee, in the very same way as they would have -- would any other employee. And not let that frustration manifest as any kind of retaliatory action that would violate the ADA.  


Next, improper disability-related inquiries or medical exams.  There are rules under the ADA about how much medical information you can ask of applicants or employees, and these protections apply regardless of whether someone has a disability.  The basic rules, as you know, are in three parts, based on the time periods in which you would deal with an individual.  


First, pre-offer.  For the applicant to your employment organization, you can't ask them any medical questions for the most part.  There are a few narrow exceptions.  When -- you can ask all applicants whether they will need an accommodation for the interview process or the application process and make that available to them.  If someone has an obvious disability and it is reasonable for you to think that based on that obvious disability they would need accommodation to do the job if hired, you can ask simply and only what accommodation if any they would need if hired.  And of course if something is required by another Federal law or regulation, you can follow that law or regulation.  And so in this context, if you're a Federal contractor and you're required under the new Department of Labor regulations for Federal contractors to invite applicants to voluntarily self-identify as individuals with disabilities, you can follow those requirements.  But those are really the only exceptions.  Otherwise, the general rule is, for applicants, no medical questions.  No asking on an application form or in an interview whether somebody takes medications or what they are or what their medical history is or what diagnoses they have and so on.  


Once somebody has received a conditional offer of employment but before they start work, there's an open window where, for all employees in the same entering class of jobs -- all the truck drivers, all of the secretaries, whatever you might choose -- you are free to subject them to a “post-offer/pre-employment” medical exam.  And that can include an examination or medical inquiries about anything as long as it does not include genetic information or any family medical history.  That is prohibited under Genetic Information Non-Discrimination Act, and I'll talk about that later in the presentation.  But otherwise, post-offer/pre-employment, you can ask anything.  But you can only withdraw the conditional offer of employment if the information you get reveals that the individual actually is not qualified for the job, or actually does pose a direct threat to safety.  

And then finally, the third time period you're dealing with someone is once they are employed.  And once they are employed the best measure of their ability to do the job is their job performance.  So the rule is much narrower in terms of what -- when and what medical information you can ask of an employee.  We'll talk about when they make an accommodation request, what supporting medical information can you get, in a moment.  But the general rule otherwise, apart from supporting medical information when someone requests accommodation, is that if you have an employee and you're just concerned that they have a medical condition you've learned of and they might not be able to do the job, you have to have a reasonable belief based on objective evidence that due to that medical condition, they may not be able to perform the job’s essential functions or may pose a direct threat to safety before you can send them for a fitness for duty exam or ask them to bring in fitness for duty information from their treating physician.  


Finally, the third rule here on Slide 3 is no improper disclosure of confidential medical information.  EEOC's position is that the ADA's provision that medical information must be kept confidential applies to all medical information that the employer has, regardless of how you obtained it -- whether it's through an accommodation request process or a fitness for duty examination or was information that was just voluntarily shared verbally by the employee with his or her supervisor.  All of that medical information must be held confidential. 

There's a narrow exception permitting it to be shared with other managers to the extent needed in order to provide accommodation.  And that is indeed pretty narrow.  It's not all of the managers at the Monday morning meeting, and it's certainly often just sharing with fellow managers somebody's new schedule, not the fact that they have been diagnosed and -- with cancer, and that's why they will be leaving at 2:00 o'clock on Thursdays.  So it's very narrow that exception.  And otherwise you really can't share that medical information.  So this is a critical training issue for -- for managers and supervisors.  


So that's a basic recap of the provisions under the ADA.  


Turning to Slide 4.  The question arises when we're talking about accommodation that has been requested by an applicant or employee, what if you don't know that they have a disability and you need to determine it?  Well, they need to have an impairment that substantially limits a major life activity -- that's the standard.  While you can feel free as an employer to simply grant any accommodation request that's easy or inexpensive or you have just decided to provide, if you want to go through the paces, jump through the hoops, and not provide an accommodation unless legally required, the question would be in terms of the -- whether the medical condition meets the standard of being a disability, do they have an impairment is that substantially limits a major life activity and the -- limits a major life activity.  The ADAAA, which took effect in 2009, broadened this standard.  Congress has amended the ADA to say the definition of disability shall be construed in favor of broad coverage and should not demand extensive analysis.  So the definition is much easier to meet. 


Turning to Slide 5.  You'll see here the four main changes Congress made in the statute to what it means to be substantially limited in a major life activity.  


First, they said the impairment does not need to prevent or significantly or severely restrict a major life activity.  That was the old standard.  A very high standard that EEOC and the Supreme Court used.  And Congress said it's a lower standard now.  


Second, major life activities -- which always have included things like seeing, hearing, speaking, breathing, thinking, walking, standing, sitting, reaching, lifting, these sort of externally manifested activities -- those have been expanded to not only include the kinds of things I -- things I mentioned, but also include Congress said major bodily functions.  Which when you think about it is a much more direct route to coverage.   Instead of someone with diabetes needing to show they are substantially limited in eating, let's say, due to the complicated regimen they need to follow, instead they can show if they choose that their diabetes substantially limits the functioning of their endocrine system and their endocrine function by virtue of the diabetes diagnosis . It's a much straighter route to this. Congress gave many examples of major bodily functions, including circulatory function and brain function and the normal cell growth function, which they were referring to, thinking of cancer, and the immune function, thinking of HIV.  So there's all kinds of major bodily functions that might be implicated by a medical condition and make it a disability.  


Third, Congress said the ameliorative effects the benefits of mitigating measures are not considered.  Mitigating measures is the legal term for anything that lessens your symptoms. It could be medicine. It could be therapies. It could be a prosthesis, a hearing aid.  It could be a compensating behavior.  Any of these things are disregarded, and now we look at the underlying impairment hearing without the benefit , for example,of a hearing aid, bipolar without the benefit of the medication, and so on.   And look at whether that underlying impairment is substantially limiting.  

Fourth and finally, Congress put a new rule under the ADA because many things were being excluded from the definition of disability because they were considered too short term, and Congress said if an impairment is episodic  -- it comes and goes, like with epilepsy, you don't have is seizure at every moment. just periodically, or multiple sclerosis it flares up and remits. depression, where people have episodes where it manifests and where sometimes it does not, all kinds of impairments that are episodic  -- or in remission, again thinking about cancer, impairments that are episodic or in remission are substantially limiting if they would be when active.


Those are the four new rules you have to keep in mind if you're looking at this question of whether a medical condition substantially limits a major life activity, thereby entitling the individual to a reasonable accommodation, if one was available and posed no undue hardship.  

Slide 6.  I've given a link to the EEOC Notice of Rights under the ADA Amendments Act.  This is a one pager that gives you sort of a handy guide to the changes in the statute and regulations with links.  It's now being enclosed when EEOC issues a notice of right to sue at the conclusion of our administrative investigations. 

Just to give the parties links to that basic information about the changes in the law.  So if you were looking for something that put it all in one place in a very short publication, this would be a great reference for you.  

Slide 7.  How have courts been interpreting and applying these changes?  For the most part, courts applying the ADAAA mostly find conditions that were previously not protected now meet the standard, and the turn-around in the case law is especially notable with respect to cancer as well as HIV, multiple sclerosis, diabetes, and many psychiatric conditions.  I'll walk you through some examples from the recent cases.  

Slide 8.  Diabetes.  In the Willoughby v. Connecticut Container Corp. case, the court cited the EEOC's amended regulations, which give as an example of impairments that should easily be concluded to be substantially limiting, diabetes substantially limits the endocrine function.  In this case, the plaintiff had documentation that showed the symptoms from the diabetes and the complications that they had and their medication regimen, and that was sufficient to show that the diabetes could be found to substantially limit the endocrine function.  And courts are still sorting through when it comes to litigation. how much evidence -- does it have to be specific to the individual or can it just be about the medical condition generally?  And if I was talking to an audience of primarily litigators, we would talk about some of the nuances in those cases that have come down about how much evidence still needs to be put in, and what it needs to describe.  But for purposes of employers who are considering accommodation requests in real-time, and getting supporting medical information, I think the take-away here is how easily courts are reaching the conclusion that someone's impairment substantially limits them with basically a verification of the diagnosis and the symptoms as being enough in many cases involving these kinds of impairments that -- especially ones that the -- that should easily be concluded to meet the disability definition.  

Next slide, Slide 9.  Here are some examples of cases involving cancer.  In Haley v. Community Mercy Health Partners, the individual -- this is such a typical fact pattern -- had a six-week absence during which they had a cancer diagnosis, surgery, and recuperation. Come back to work. Have an accommodation issue. The employer denied accommodation. The argument was about whether that six weeks was sufficiently long [to be substantially limiting].  The employer said it's too short-term. It's too short-term.  And it certainly would have been before the Amendments Act.  But the court said no, we look at the impairment.  If it's episodic or in remission, it's substantially limiting it -- if it would be when active.  And the cancer when active substantially limited the major life activity, the major bodily function, of normal cell growth.  


Similarly in the Norton case, Norton v. Assisted Living Concepts, the employer argued that well maybe shorter term cancer, six weeks, eight weeks, ten weeks, treatment and recuperation because it's episodic, can be within the definition.  But it's still not substantially limiting, the employer argued to the court, because it was just Stage I cancer. It was just a little bit of cancer. It wasn't such bad cancer. And the court said no, now that normal cell growth is major bodily function in the amended statute, cancer at any stage substantially limits the major life activity of normal cell growth.  That gives a good sense of where the cancer cases are going very good on coverage, readily finding that it meets the definition of a substantially limiting impairment and there are many, many, many more cases. These are just two examples.  


Next slide.  Slide 10, Gogos is an example of a case where the court applied all the new rules of major bodily functions, “episodic or in remission,” and mitigating measures.  This individual had chronic high blood pressure and when it spiked it even caused vision loss for several minutes.  And the court said well that could substantially limit circulatory function or eyesight when active.  So they say when it's active, this episodic condition, it could substantially limit major bodily functions.  But interesting -- so there what the court is saying, it may be brief or only occur infrequently but that's no longer the relevant issue.  It is despite the short duration of the episode, are the individual's circulatory function or eyesight substantially limited when the condition is active -- when he experienced this episode of very high blood pressure. What's also interesting about this case the court said hey this guy had been on high blood pressure medication for eight years.  That's a mitigating measure.  So we have to look at his underlying condition without the benefit of the medication.  And the court said even if he had never had all of these symptoms, the vision loss and such he could still be substantially limited in the circulatory function or the eyesight because without the benefit of the medication that he had been taking, he would be substantially limited.  And even if he never experienced any substantial limitation, without the benefit of the medication, he would have. 
So they allowed in this case it was the appellate court allowed -- found the allegations in the complaint about the chronic high blood pressure to be sufficient allegations of disability and let this case proceed.  But you can see there how dramatically expansive the application of these new rules ends up being.  


Next slide, Slide 11.  Summers v. Altarum Institute involved an employee who fell on the Washington D.C. metro platform, a terrible accident, he fractured left leg, tore a tendon in his left knee, fractured his right ankle, and ruptured a tendon in right leg.  So he has both legs injured, two surgeries.  And -- his restriction in walking was for six weeks that he couldn't put any weight on the left leg for six weeks after the surgery, and then it was estimated he wouldn't be able to walk normally for seven months.  And the district court at the trial level said granted summary judgment for the employer, said well that's too temporary to be substantially limiting. And they were relying on the pre-Amendments Act case law.  Turn to Slide 12, the Fourth Circuit, known as an employer-friendly circuit, reversed, and said under the Amendments Act, even temporary impairments may be substantially limiting.  They cited the EEOC's amended regulation, which says the effects of an impairment lasting or expected to last fewer than six months can be substantially limiting. 


So the duration of an impairment is one factor that's relevant but -- and while impairments that last only for a short period of time may not be covered, they could be, if they are sufficiently limiting.  And there was language in the legislative history of the ADA Amendments Act that said just this.  So this is very important to keep in mind.  You might have managers and supervisors who are applying an automatic cut-off of three months or six months based on the pre-Amendments Act regime, and not even thinking that it's possible something could be a disability given that duration.  But the duration is just one factor now.  And things that last even fewer than six months can be substantially limiting if they are sufficiently severe.  So keep that in mind.  

Next slide, 13, Mazzeo v. Color Resolutions International.  This involved a herniated disc and the resulting pain, which lasted for years and was serious enough to require surgery.  And the court said that could be substantially limiting in walking, sleeping, lifting because the guy couldn't lift more than ten pounds.  And the court said -- and really these relevant facts are the same as we would have looked at pre-Amendments Act -- but the difficulty, effort, or time required to perform the major life activity, the pain experienced while performing it, the length of time you can perform the major life activity, or the extent to which you can perform it and the effect on the operation of a major bodily function.  There have also been cases like this Barlow v. Walgreen case I cited on Slide 13, that analyzed back impairments the in terms of the new major bodily functions and Barlow said the back impairments that they had could substantially limit musculoskeletal function.  So really the focus is on how the major life activity is substantially limited and this difficulty, time, effort to perform the major life activity, or pain experienced while performing it, could render the individual substantially limited.  And this is surely a broader interpretation than we had pre-Amendments Act.  

Next slide, 14, Eastman v. Research Pharmaceuticals.  Just another example involving a herniated disc and other back impairments, and the court contended with an argument that many employers succeeded with pre-Amendments Act, and rejected it here.  The argument was, well look at all of the things he's able to do -- he's able to walk, he's able to do this, do that.  The court cited amended regulations which say the focus is on how a major life activity is substantially limited, and not on what outcomes an individual can achieve.  So the court said although plaintiff may have been able to drive and work, he put forth evidence from which the fact finder could reasonably conclude these activities were much more difficult for her as compared to most people in the general population, because they caused her significant pain when she performed them.  


So that gives you a sense of really how broadly courts are applying the new definition of disability.  And where you have this question when you're contending with an accommodation request, you need to construe it very broadly as well.  


Slide 15.  Okay so you've gotten a request for accommodation.  No magic words required, can even be verbal.  Just some request for a change due to a medical condition.  But you don't know from that request for accommodation whether it meets this even amended definition of -- an impairment that substantially limits a major life activity.  Well how do you find out?  Well, the rule for how, when and how much medical information the employer can ask for in support of an accommodation request is the same after the Amendments Act as it was before.  The Amendments Act did not change the rule.  And here is the rule right on Slide 15:  if it's not obvious or already known, an employer may obtain reasonable documentation that an employee has a disability and needs the accommodation requested.  

Let's turn to Slide 16 and see how you would do that.  So you can either -- the employer may either ask the employee to go get the supporting medical information needed from the employee's treating health care provider. So you tell them hey I need you to go to your doctor and bring me back a letter or documentation that clarifies your diagnosis, what your symptoms are, your limitations, what needs to be accommodated and why -- what accommodation you need and why you need it.  Or, you could ask the employee to sign a limited release that allows you to directly contact the health care provider, as the employer, and ask your questions.  Generally what you're going to want to do, you're probably seeking to verify the diagnosis and what the limitations are.  Follow-up maybe if you need to clarify with the doctor about what they have said about limitations as well as what accommodation might be needed.  Maybe you the employer have a different idea than what the employee or doctor are proposing as an accommodation -- bounce that off the doctor, would this alternative meet their medical restrictions?  You might also want to talk to the doctor about how long the accommodation is expected to be needed.  So all of that can be achieved back and forth with the treating health care provider.  And there's no special protocol that has to be followed like under the FMLA, specified second opinion and so on.  As long as you're within these rules, you can go back and forth and get the clarification you need, and bounce your different ideas off the employee and their doctor, and have that interactive process to get it settled and how you might accommodate the individual and what they need.  And part of the inquiry is to allow the employer to determine that -- not only that the individual has a medical condition that is an impairment that substantially limits a major life activity, but also to allow the employer to determine that medically the individual needs the accommodation requested.  Because that's completely within the employer's rights to not have to provide an accommodation if it's not needed because of the -- anything related to the impairment.  So if it's -- turns out someone needs a schedule -- is requesting a schedule change because they are going to treatment or for something their disability, could be a medication regimen or treatment appointments, anything like that, that would be reasonably needed -- that would be needed due to the medical condition.  But if they have asked for a schedule change due to the school bus schedule, even if they do have a disability, that's not medically needed.  That's some other non-medical reason why they are asking for the schedule change.  So the employer is totally permitted to suss that out, and get the verification from the treating health care provider not only they have the disability but that the employee medically needs what they are asking for.  


Okay. Slide 17.  If you do decide to ask for the supporting medical information and go through the process that I just described, then you need to make sure you tell the employee == and/or their doctor if you're dealing directly with the doctor -- but don't give me any genetic information.  Because the Genetic Information Non-Discrimination Act, GINA, prohibits the employer from requesting genetic information.  The tricky thing under GINA is genetic information includes family medical history.  Well, what does every doctor== treating health care provider's file have?  Well, that form from when you first went to them.  Check, mother, father had.  There's a list of 50 conditions.  If you know, you check all of that family medical history off.  It's used for all kinds of things relating to prognosis and forecasting issues that might arise with respect to care and treatment of this patient.  But Congress determined when enacting GINA that the future chance that you might develop a medical condition is never going to be relevant to your current fitness for duty for employment.  So employers can't request genetic information, including family medical history. 


So you need to say but don't give me any genetic information.  If you look on EEOC's Web site at the Q&A at the GINA regulations, you can see some language you can use.  You don't have to use that language, but if you are looking for some, if you request supporting medical information from a doctor in support of an accommodation request and you have said but don't give me any genetic information, it will be a complete safe harbor if you have given that warning, and there won't be any GINA violation even if the doctor sends you the whole file with the genetic information that's in there anyway.  It's still possible you could argue your inquiry was narrow enough the receipt of the genetic information was inadvertent, but certainly the best practice is to give that warning that you don't want any genetic information.  


Slide 18, just so you know that this risk that I'm describing is a real one, is an example of -- on Slide 18 and Slide 19 -- of some cases that EEOC has settled under GINA involving post offer medical exams for other instances where employers are requesting medical information, they can't request genetic information.  So here on Slide 18, EEOC v. Founders Pavilion.  This was a situation where in that post-offer, pre-employment medical exam, the employer’s contract physician was asking for family medical history.  That has to be changed, that very common practice.  The employer needs to direct his contract physician not to ask for any family medical history or any other genetic information.  So you'll see we found a violation of GINA here -- it was a class case so there was a very large settlement.  And a similar settlement in EEOC v. Fabricut.  It can come up in fitness for duty exams. It can come up when you're asking for a treating physician to provide you supporting medical information on the accommodation request.  Say to the treating physician:  but don't give me any genetic information, including family medical history.  And if you're using a contract physician for any of these exams, tell them not to ask for it.

Slide 20, this is a list of examples of common accommodations.  And I know you all listening have probably dealt with a lot of these that are pretty obvious -- physical modifications, modifications to buildings, sign language interpreters, modifying work schedules. I wanted to focus on this fourth one:  making exceptions to policies.  This is such an easy one for frontline managers and supervisors to inadvertently miss, because we have tons of policies in our workplaces that say do it this way, the schedule will be from 9 to 5, there can only be one day of telework per week, use the red pen instead of the blue pen, whatever the policy might be.  And it's the very easy to think you need to follow the policy in every single instance, because it doesn't say to make exceptions for a disability accommodation on its face in all likelihood. 


Managers need to know while they can keep the policy for everyone else, they might need to make an exception to provide accommodation to an individual with disabilities.  And this might be with respect to telework availability.  This might be with respect to schedules.  This might be with respect to break times.  This might be with respect to anything about how the work gets done.  It never requires the employer to compromise quality or quantity of work expected across the board, as I'll talk about in a minute.  But how the work gets done, you might need to make an exception or a change as an accommodation.  

Also on here is changing supervisory methods.  You never have to change someone's supervisor as an accommodation.  But maybe somebody needs to be supervised -- to get their instruction from management -- in different ways.  Instead of the standup meeting each morning where 20 directions are given, maybe somebody needs it in chunks through the day, or needs it in writing or a follow-up e-mail rather than verbally.  So those kinds of changes and supervisory methods could be a reasonable accommodation.

Telework -- I'll talk about with some case examples in a minute.  

Leave as a reasonable accommodation is unpaid leave.  In other words, someone has exhausted their paid sick and vacation leave that an employer might voluntarily provide, they have exhausted or are not eligible for FMLA, they are at the end of the leave line.  And they need more time for recuperation and treatment due to a disability. In other words, the doctor is saying we found the kidney donor, two more months and then they will be able to come back, for example.  Their unpaid leave -- additional unpaid leave can be a reasonable accommodation under the ADA.  And in terms of whether it would be an undue hardship to provide that unpaid leave, you're allowed to consider the amount of time you have already given the employee off even if it was under FMLA or their accrued leave, and look at the total time and whether it would be an undue hardship.  The issue there is frequency, the unpredictability -- the frequency, the unpredictability, and the length of the leave.  Any of those things might be an undue hardship.  But the courts and EEOC look very closely at the kind of work the job involves, and because it's unpaid leave, whether a temporary with the requisite skills and experience can be readily attained for that type of work.  Do you otherwise use temporaries for that kind of work?  Or is the skill level and training such that you can't otherwise fill in for that individual based on the amount of time or unpredictability or frequency of the time off that's required for the disability?  So that's what that inquiry is about.


And finally reassignment to a vacant position before you terminate somebody because of a disability precluding them from performing essential job functions.  You need to look if there's a vacant position they are qualified to which they can be reassigned.


Slide 21.  You're not ever required as an accommodation to lower production or performance standards -- the quality or quantity of the work you expect -- or to modify a performance appraisal as an accommodation.  Similarly you never have to excuse violations of uniformly applied conduct rules that are job related and consistent with business necessity --  things like no stealing, no insubordination, no bringing a weapon into the workplace.  Things of this nature that are very common employer conduct rules that are uniformly applied and job related.  You can hold individuals to those rules even if they assert that the disability caused them to violate the rule.  You can still impose the same discipline as you would for any other employee who violated the rule.  

Slide 22.  But if the discipline that you're going to impose or the performance appraisal that you're going to give somebody, the performance consequences, don't result in termination, and they tell you the disability is why they violated the rules, or turned in the poor performance, but let's say you're just giving them a warning or suspension or satisfactory appraisal or performance improvement plan but you're going to keep them remaining employed, then you need to consider whether there's an accommodation that you can provide going forward to help them meet the standard. 

Because they have told you the reason I'm having these difficulties is because of my medical condition.  That's effectively a request for accommodation.  So if they do have a substantially limiting impairment, you look at is there an accommodation you can provide going forward.  Even though they still get the same performance or discipline consequence as anyone else would for the actions that they took or the poor performance they turned in.  


Slide 23 is just questions to walk you through that process.  And Slide 24 is a recap of those rules that I just stated, as is Slide 25 about the actions you never have to take as an accommodation.  


Slide 26.  So you're looking at how to choose, how to accommodate this individual with disabilities once you've gotten the medical information and decided they are entitled potentially to an accommodation.  And the employer has the discretion to choose among equally effective alternatives.  So if there's more than one possible accommodation that would be effective, it's the employer's choice.  You should give primary consideration to the employee's requested accommodation, but ultimately it's the employer's choice if there's more than one way to accommodate.  And you should act promptly to avoid undue delay.  The case law says that undue delay is if you were just letting the request languish -- and not doing necessary information gathering or ordering of equipment or something, negotiating with the union, something else related to the process -- then that delay could be undue delay and tantamount to legal obligation. 


Slide 27.  Some key tips.  That if the individual requests accommodation and they only know the problem, they do not know the solution, the employer is still obligated to provide an accommodation if it's available.  In other words, the employer has to look, search for possible accommodations, maybe talking to JAN.  Maybe talking to other employers in the same industry who have the same kinds of jobs, the same kind of functional requirements, see if they have ever solved an accommodation request by an individual with the same kind of limitations, and so on.  


Or you could have a situation that's reversed, where an individual requests a particular accommodation, here, this is what I need, order me this device on Page 80 of the catalog, but it's not something you want to provide, or you know of a cheaper way to solve the -- to accommodate the individual.  Or it might be a request -- something they had asked for that legally you know you don't need to provide.  They ask you to lower production standards.  Let me do 15 reports instead of 30.  And I just said you never have to do that as an accommodation.  In any of those circumstances, where the individual requests a particular accommodation but it's one that legally you know you don't need to provide or you know of an alternative, you can reject their idea.  But you have to look for what alternatives might be available.  In other words, just because the employee requested something that was posing an undue hardship or legally they are not entitled to does not mean the employer can simply deny the request and send the employee back to their desk. The employer needs to look at whether there is a legally available accommodation that would address the individual's work limitations and enable them to perform their job that can be provided.  So don't be thrown off if the employee says, well, let me do just one of my three job duties and you know, well, we never have to eliminate an essential function as an accommodation request, denied.  You need to look at, well, but is there an accommodation we can provide that would enable them to perform all three of their essential functions?


Okay.  Turning to some recent developments, and what's going on in the case law on reasonable accommodation and undue hardship.  Telework, Slide 28.  There are many situations where reasonable accommodation could include telework.  Obviously, with modern technology, a lot of workers can perform their jobs from alternative locations like a home office.  And so you have this question when someone has a disability and telework is the requested accommodation -- it could be a mobility impairment that interferes with commuting, or something else that causes the telework to be the requested accommodation -- you have this question:  when is physical presence at the employer's work site necessary, and effectively something that you cannot compromise.  In other words, when is telework feasible or reasonable as an accommodation?  

.  


You may need to look at very, very fact specific considerations.  Courts and EEOC look at everything, from the very granular issues of the duties. Is this person interacting with customers and clients who are physically coming to the workplace?  Is the person working with materials that cannot leave the workplace or cannot be handled electronically?  Do they need to be supervised by a manager in a way that can't be done electronically or over the phone, and requires physically being in the same location?  All of these details about the kind of work, the manner of supervision, the manner -- the nature of the duties that might tell you whether telework is a feasible accommodation with which the person still could perform the essential functions, and it's not an undue hardship to the employer.  You may need -- even if you have a telework policy that says you can't telework unless you've been employed here for a year or you can only telework one day a week -- to grant more accommodation, more as an accommodation.  Allow someone to telework up to three days a week, for example. There's a guide here with a link on Slide 28 to all of the facts you would look at. 


Slide 29.  EEOC v. Ford Motor Company, a recent Sixth Circuit decision where the court said given modern advances in technology, attendance at the workplace -- attendance can no longer be assumed to mean attendance at the employer's physical location.  The law must respond to the advance of technology in the employment context, as it has in other areas of modern life, and recognize the workplace is anywhere that an employee can perform her job duties.  In this case, the employee had to work with others, teamwork and decision making.  But the court said there was evidence that even when she was at work it was often done by phone and e-mail.  The issue was being able to work during the required hours because she did need to interact with both vendors and co-workers during specified hours to accomplish the work.  But the location didn't matter.  Next slide, Feist a case involving parking.  The employer provided parking.  You don't have to provide parking as an accommodation if you don't otherwise provide employee parking, but where you do, you might.  The court said providing reserved accessible spaces could be a reasonable accommodation, and rejected the employer's argument that the individual didn't need the reserved parking in order to perform essential functions.  The court said accommodation can be to perform job duties or it could be to enjoy benefits of employment, and you don't have to -- it could be for either.  You don't have to have a nexus between the job duties and the accommodation directly.  And here it could be a reasonable accommodation.  Getting the reserved space closer than one the individual had been assigned.

Slide 31, Horn v. Knight Facilities Management.  A janitor proposed accommodations for her chemical sensitivity to cleaning products, but they were not objectively reasonable.  Let's look at what the court said, Slide 32.  The employer had tried a bunch of things.  They had tried to accommodate her.  They modified her cleaning route when her initial restriction was that she couldn't be exposed to as many bathroom chemicals -- they said you will clean half as many bathrooms and do more offices in this office building you clean overnight.  But then the physician ultimately modified her restrictions, saying look she gets the burning throat and the intense respiratory distress, so she can't be exposed to any cleaning chemicals, and the court said the employer did what they could.  They are entitled to rely on the physician's representation she can't be exposed to these chemicals, and there's no other way to do the cleaning job but to be exposed to some of the chemicals that are used to do the cleaning.  And it was not a situation where substitute chemicals were suggested that were reasonable or anything like that. 

The employee argued that the interactive process was insufficient because the employer spoke separately to her and to her doctor, and the court said no, the interactive process doesn't have to follow a particular format.  The employer could have separate conversations with the treating physician, the employee, the union representatives.  The key thing was the employer was asking questions, gathering the information, asking the doctor whether there was any alternative accommodation the doctor could think of that would satisfy the job requirements, giving the doctor a copy of the job description and explaining what functions had to be performed.  That was the key.  Not how it's done, but what information is gathered and exchanged.  


Going to skip -- to the Spurling case on Slide 33 and 34.  Go to that next.  This case involved somebody who had violated a workplace rule by falling asleep.  She got the final warning to -- that she was going to be suspended and terminated but the employer invited to give her medical information.  Once she learned she was -- she had a disability she was being diagnosed and treated for, then they terminated her.  And the court said that it violated the ADA to start that interactive process and then cease it. It would be one thing if misconduct had warranted termination but since they decided to initiate interactive process and get the medical information, they couldn't be after the medical information they learned and her request for accommodation terminate her for the earlier misconduct.  They had to see if she could be accommodated.  And obviously I don't think the court would have reached the conclusion if they thought she couldn’t be accommodated.  It's a good lesson in remaining aware that the fact that if you are treating something as a disciplinary matter, you do that.  If you're treating something as a potential accommodation matter, you do that.  And mixing them in the way the employer did here looked like discrimination to the court.


Finally Slide 35.  Associated Builders and Contractors v. Shiu.  The court upheld the OFCCP regulations that required them to collect data by inviting applicants to voluntarily self- identify as individuals with disabilities.  The court said that it does not violate the ADA prohibition on pre-offer disability-related inquiries to follow the 503 rule because this is a special requirement for Federal contractors.  And the ADA says that it's okay to do this.  And the ADA says it's always a defense under the ADA if another Federal law or regulation requires you do something, and in fact the ADA regulations specifically say and always have that it's okay to comply as a Federal contractor with what Section 503 requires.  And the reasoning is here on Slide 36, including the details of what the decision relied on from the EEOC Legal Counsel opinion.  What I would emphasize if you are a Federal contractor, and you are inviting applicants to voluntarily self identify, don't think that means it's olly olly oxen free, we can do whatever we want pre-offer and ask people about disabilities.  You can invite the voluntary self-identification as required by the rule, but you need to otherwise comply with the ADA.  So in interviews and on application forms you can't just -- you still cannot ask about someone's medical history or medications they are taking or diagnoses.  You need to still comply with the ADA.  


Those are the basic points -- a lot of information we wanted to cover today.  My contact information is on Slide 37.  You should feel free to call or e-mail me with any questions you might have based on the information that we covered today and Linda, did you want to give people an opportunity to send in questions to you, as well.  


>> LINDA BATISTE:  Yes absolutely.  You can continue sending in questions the same way you did for the webcast today if you have any follow-up questions.  And that's question@askJAN.org, or give us a call here at JAN if you have a follow-up question.  Unfortunately that's all the time we have.  But I do want to thank everybody for attending, and Jeanne thank you so much for yet again another great presentation. We really appreciate it.

>> JEANNE GOLDBERG:  Sure, I'm happy to do it Linda, and please don't hesitate, folks, to send in questions.  I can't bind the Commission on a particular case, but the attorneys in our Office of Legal Counsel take questions every day from employers and employees, and we're happy to try to point you in the right direction in terms of where useful publications are, or suggestions about how other employers have handled the same situation, so please feel free to contact me.  Thank you.

>> LINDA BATISTE:  Great thanks, Jeanne and all of the questions that have already been sent in we will get those over to Jeanne to get answers to and we'll be sending those out later on.


>> JEANNE GOLDBERG:  Right you'll send an e-mail to the participants with the questions that have been mailed in and written answers and we'll send that document to everyone.


>> LINDA BATISTE:  We also want to thank Alternative Communication Services for providing the net captioning today and as always if you need additional information about anything we talked about or if you want information on an accommodation or ADA issue, please let us know.  We hope the program was useful and as mentioned earlier an evaluation form is going to automatically pop up in your screen in another window just as soon as we're finished here we really appreciate your feedback so we hope you'll take a minute to complete that form.  Again, thanks for attending.  
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