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>> LINDA CARTER BATISTE:  Hello, everyone, and welcome to the Job Accommodation Network's Accommodation and Compliance Audio and Web Training Series.  I'm Linda Batiste, and I'm here with Beth Loy.  Beth and I will be presenting today's program called:  Providing Reasonable Accommodations to Employees With Mental Health Impairments.

Take note that today's webcast is scheduled for one hour.  But before we start the program, I want to go over just a few housekeeping items.

First, if any of you experience technical difficulties during the webcast, please call us at 800‑526‑7234 for voice, and hit button 5.  Or for TTY, call 877‑781‑9403.

Second, toward the end of the webcast, we'll spend some time answering any questions you have.  You can send in your questions at any time during the webcast to our e‑mail account at question@askJAN.org, or you can use our question and answer pod located in the bottom left corner of your screen, to use the pod, just put your cursor on the line next to the word "question," type your question, and then click on the arrow to submit to the question queue.

On the left‑hand side above the box to submit your question, you'll notice a file share pod.  If you have any difficulty viewing the slides or you'd just like to download them, click on the button that says "save to my computer."  We have also provided a handout for today's session.

And finally I want to remind you that at the end of the webcast an evaluation form will automatically pop up on your screen in another window.  If you don't receive the evaluation form, it's likely because of your browser pop‑ups are locked.  But don't worry, we'll send out the form following the session, because we really appreciate your feedback.  So please stay logged on to fill out the evaluation form.

All right, now let's start today's program.  Our plan today is to briefly talk about mental health impairments in general, and then spend most of our time talking about job accommodations and legal issues using real‑life examples we've had here at JAN.  Then toward the end of our hour together, we'll answer the questions that you've sent in, time allowing.

And now I'll turn it over to Beth to give you some information about mental health impairments.

>> BETH LOY:  Hello, everyone.  And good afternoon.  Well, May is mental health awareness month.  It makes our event today very timely.  I very much enjoy this session where we discuss successful strategies to workplace accommodation issues for individuals with mental health impairments.

What I'd like to begin discussing is the definition of mental health impairment.  You may begin by asking why we use the term "impairment" rather than illness or condition.  I've actually been told that the term "impairment" can be somewhat negative and even disparaging, and told that maybe I shouldn't use it.

Well, I just want to explain that the reason we at JAN use this term is because the term "impairment" is what is used in the Americans with Disabilities Act, the ADA, to determine whether someone has a disability, and whether the individual is entitled to a reasonable accommodation in the workplace.

So for consistency, we will be using the term "impairment."  There are probably other situations where another term may be more fitting or appropriate.  But if we are discussing the ADA, as we are today, we need to use the term "impairment."  This is simply the term used this the law.

It would be confusing to mix and match terms that are not in the law providing technical assistance.  There's no intent or reason behind using these words, other than we need to be consistent with the terms in the ADA.

And so with that, we head into another area of controversy.  What exactly are mental health impairments?  Well, it just so happens when I was visiting my parents this weekend they were watching television, and a discussion about this very topic was on the table.

When I present on this topic I like to use the definition at NAMI, the national alliance on mental illness uses.

It's a very straight forward definition.

NAMI defines a mental health impairment as a condition that disrupts a person's thinking, feeling, mood, ability to relate to others and daily functioning.

Just as diabetes is a disorder of the pancreas, mental health impairments are medical conditions that often result in a diminished capacity for coping with the ordinary demands of life.

If you're looking for usable definitions and statistics check out NAMI online at NAMI.org.

Why is this controversial?

Well, the diagnostic and statistical manual of mental disorders known as the DSM published by the American psychiatric association, the APA, provides a common language and standard criteria for the classification of mental disorders.

This definition, in my opinion, is pretty out of date.

In 1994, the APA published the 4th edition of the DSM, the DSM‑IV.

Although there was a text revision, and this text revision is the DSM‑IV‑TR that occurred in 2000, for several years doctors around the country have been working to update this manual, and I really think that NAMI has done a good job in making a definition that is a lot easier for those of us outside of the medical field to understand.

And although there was a text revision for the 4th edition, the DSM‑V is expected to be published in May 2013, and the proposed changes to the definition have caused some controversy.

Given this controversy, it will be interesting to see what criticism sticks and leads to changes and what doesn't.

Really, I think the key is that this update will take 19 years and it's my belief this will have little impact on workplace accommodations and the interpretation of mental health impairments under the ADA but we will see.

It's also important to know that many individuals with disabilities including those with mental health impairments don't have any limitations and many don't need any accommodations at work.

However, the questions that we get do involve workplace accommodations and the questions we get at JAN involve individuals who have certain limitations.

Although this list is not inclusive by any stretch of the imagination, the impairments that we hear about most often include anxiety, bipolar disorder, major depression, obsessive compulsive disorder which you probably know as OCD.

Panic disorder, Post‑Traumatic Stress Disorder, PTSD, and Seasonal Affective Disorder known as SAD.

And we'll get into these a little bit more as we move into the presentation.

The limitations that we hear about the most are related to problems with attendance, concentration, dealing with emotions, fatigue, memory, organization, panic attacks, sleep disturbances, stress, and problems interacting with co‑workers and working effectively with others and this is usually situations involving supervisors, co‑workers, and even the public.

And these problems usually involve inappropriate or insubordinate behaviors in the workplace.

I'm not saying this is common.

I'm just saying that this is what we hear about most at JAN and honestly, these can be very tough situations to resolve.

To me, education is key to improving the understanding of people with issues with mental health issues in our workplaces.

It's important to understand that mental illnesses can affect people of any age, race, religion, or income.

And it's certainly a myth that those individuals with lower socioeconomical statuses are more likely to be diagnosed with a mental health impairment.

For many people with mental health impairments, the stigma that they face can often be worse than the diagnosis and the illness.

They deal with negative stereotypes especially those with certain impairments that are negatively portrayed in the media and we all watch enough news that we're pretty familiar with how some things can be portrayed by the press.

And these types of media outlets can perpetuate prejudice and even result in discrimination in the workplace.

It can lead to feelings of isolation, rejection and fear, and really result in dismissive attitudes, someone feeling discouraged, and again lead to discrimination.

One of the biggest issues that we see related to stigma in the workplace is it leaves the people not self‑identifying.

And usually this is when they're having a problem and it's a job performance problem, and the stigma may stop people who really need to self‑identify from doing so because they're afraid of how they will be treated.

And what I will say is that I'm always looking for good statistics and one of the few people that really enjoys numbers and statistics and how we derive at these numbers.

And what I will say is that the statistics related to how many individuals have mental health impairments vary so much that I'm not even going to go into the numbers.

I will say it's safe to say that everyone listening in today has a relationship with someone who has a mental health impairment or actually has a mental health impairment.

This simply isn't an unusual diagnosis and it's something that we deal with here at JAN on a day‑to‑day basis as far as accommodations.

Last but not least we want to look at how the ADA amendments act, the ADAAA will impact workplace accommodation issues.

Linda, let's talk a little bit about the ADA.

>> LINDA CARTER BATISTE:  Great.

Thanks, Beth.

I'm sure you're all probably familiar by now with the ADA amendments act and it broadened the definition of disability.

I want to mention as a result of the amendments act there are some mental health impairments that will now virtually always be covered by the ADA.

These impairments include some of the ones Beth talked about earlier, major depressive disorder, bipolar disorder, Post‑Traumatic Stress Disorder, OCD, and schizophrenia.

Each one of these impairments will almost always substantially limit brain function under the new definition of disability.

And what this means is that employers should assume employees with these conditions meet the definition of disability, unless they have some strong reason to believe otherwise.

For other mental health impairments I did not mention, we do assume the person is covered.

It may take a bit more information about a specific person's limitations to determine whether the person meets the new definition of disability.

But the important thing to know is that more people, including people with mental health impairments, are going to meet the definition of disability under the ADA, and that means that they're going to be entitled to accommodations at work and that they're going to be protected from workplace discrimination.

If you need more information about the ADA amendments Act visit our ADA library at AskJAN.org.

We have an entire publication devoted to the new definition of disability.

As I mentioned earlier, our focus today is going to be on job accommodations and legal issues that we've seen for employees with mental health impairments.

As Beth mentioned earlier, you've probably heard us say many times before not all people with mental health impairments will experience limitations or work‑related problems.

But we thought we'd share some of the more issues that we hear about here at JAN.

All right, let's start with productivity.

As you probably know, the ADA does not require employers to lower productivity standards as an accommodation.

For example, if an employer requires all social workers to complete 10 home visits per day, the employer does not have to allow a social worker with a disability to only do 7 home visits per day, even if the reason the social worker can't complete 10 home visit is because of her disability.

What the employer is required to do is to try to find an accommodation that will enable the social worker to do the 10 home visits so what we're talking about here is someone who can perform all the essential functions of the job but maybe can't do them as long or do them as much as required by the employer.

So Beth, let's look at some examples of productivity issues involving people with mental health impairments.

>> BETH LOY:  This first scenario involved the Production Manager and this individual worked for a large manufacturer.

He was diagnosed with bipolar disorder and his duties included working 40 hours per week and this was a position where he had additional overtime to complete.

And he had to oversee paperwork as well as shipping orders.

He was not meeting his production standards.  

In this situation he stated that he was having problems concentrating.

He believed that this was a temporary situation because this was a new issue that had just come about when he incurred a medication change, and he had stated to his employer that his physician believed this would last just a few weeks.

There are some accommodation ideas that can help individuals with difficulty concentrating and I'm going to go through some of those ideas.

We usually start by focusing on reducing distractions in the work area.

Of course, a lot of times this is easier said than done.

This could include providing space enclosures as well as sound absorption panels.

This could also include being moved to a private office.

I know that this really isn't an effective option in every situation but it is possible in some situations.

An employer may consider allowing for the use of white noise or environmental sound machines in the workplace or even using soft music with an earbud or music player.

Planning for uninterrupted work time can also be helpful.

We do this at JAN.

This would be something simple where the individual can indicate she's not accepting any interruptions.

Maybe the person totally turns off all e‑mail and all telephone access.

And I know, Linda, you and I would like to do this.

>> LINDA CARTER BATISTE:  Every day.

>> BETH LOY:  Every day.

[ Laughter ]

It could also be helpful if an employee uses desk organizers.

There's a huge variety of those available.

Some individuals find these helpful in reducing work space clutter while it's believed these organizers really become areas that attract clutter.

I think this makes the point that as with any accommodation, the effectiveness is very individualized.

Some other ideas we might look at may be increasing the natural lighting or full spectrum lighting.

As far as from a management standpoint we might look at dividing larger assignments into smaller tasks and goals.

That can be certainly be helpful.

And remember that some individuals respond to auditory cues while others respond to written cues.

It may be an effective accommodation restructuring the job to only include essential functions.

Of course we can all use those memory aids, such as schedulers and calendars, apps or e‑mail applications.

I personally like the plain old paper type calendar.

I don't know about you, Linda.

>> LINDA CARTER BATISTE:  Definitely.

>> BETH LOY:  One of my favorite e‑mail applications is the infamous color coding of e‑mail.

I use this to keep organized on what tasks I need to do for the day and what task is a priority for the week.

Increasing natural lighting, remember we have a variety of different types of lighting that might be available.

Always remember you can contact JAN if you need any type of app you might be considering and also those apps are relatively inexpensive and so are the calendars and e‑mail add‑ons that you might consider.

In the first scenario that involved our Production Manager with bipolar disorder it was experiencing productivity issues due to concentration problems, the employee was allowed to work 30 hours per week for one month, and then this was increased to 40 hours per week for the next month, while he got his medications regulated.

Then the manager actually returned back to his regular schedule.

Now, he was provided a work area that was away from noise and given earbuds so that he was able to listen to music while at work.

And he also met briefly with his supervisor once a week to discuss workload issues, and this was a very effective change in his workplace.

Linda, let's address an ADA issue here.

Would the employer permanently have to reduce the number of hours in this case?

>> LINDA CARTER BATISTE:  That's a really good question, Beth.

Let me go back to the beginning of the ADA.

When it was first passed I think most of us would have said yes, modifying a schedule including a part‑time schedule is a form of reasonable accommodations.

But when the courts got ahold of this issue, a lot of them said:  We don't think the ADA requires employers to change a full‑time job to part‑time, because that is the same as creating a new job.

And another ADA rule is that employers do not have to create new jobs when providing reasonable accommodations.

So that kind of has been the approach for many, many years now is that the ADA just generally does not require employers to change a full‑time job to a part‑time.

We have heard a rumor that the EEOC is currently in the process of updating and modifying its guidance on reasonable accommodation and that this issue is one of the ones that they're debate so long we may see some clarification in the near future from EEOC.

We're watching EEOC's website for that and we'll put that on our website but for now I think the answer is no, employers probably do not have to significantly reduce the hours of a job as an am accommodation at least on a permanent basis.

Temporarily as in your example, yes.

>> BETH LOY:  Excellent, okay.

Our next scenario involved a housekeeper with OCD, obsessive compulsive disorder and this individual repeatedly checked and re‑checked rooms for supplies.

Obsessive compulsive disorder for those of you who don't know occurs when an individual experiences what's called obsessions and compulsions and these last more than an hour each day in a way that interferes with the person's life and how she goes about her life during the day.

People repeatedly check things, perhaps dozens of times before feeling secure enough to leave.

A common example is when a person leaves the house in the morning, OCD triggers thoughts of, is the stove off?

Is the door locked?

And the person repeatedly checks the house to make sure those things are taken care of.

In this case, the housekeeper was not completing the required number of rooms necessary to complete a shift because of the rechecking that she continually did.

Now, in situations like this where organization is an issue, having a task list where someone can actually check off tasks as they're completed can be helpful.

We're in an age of technology where we can pretty much find any type of calendar with automated reminder that we want.

An individual may also benefit from dividing those large assignments into smaller tasks and goals.

This type of modification would be very difficult for a housekeeping position.

We could consider however using color‑coding, some type of scheme to prioritize tasks such as what supplies are of higher priority than others?

Another option in this situation would be to use electronic organizers or mobile devices even apps that can help improve organization and make a simple pen and paper checklist something that's electronic and portable.

All of these can help reassure someone that a task has been completed, and let the person know it's time to move on to another task.

In our scenario, the housekeeper was accommodated with a computerized checklist for each supply listed for each type of room.

And this was actually an app that we found, which was able to accommodate custom checklists, and what was neat about this particular app was that it could be programmed in Spanish, and, Linda, this leads me to, I worked on this case and one of the questions the employer had was whether an employer has to tailor an accommodation to the needs of a Spanish‑speaking employee.

Do you have comments on this?

>> LINDA CARTER BATISTE:  Yeah, actually that's a really good question.

I know we've been getting more and more calls about Spanish‑speaking employees.

The answer is:  Not under the ADA.

The ADA itself does not require employers to accommodate individuals unless they have a disability, an inability to speak English because Spanish is your first language and you never learned English is not a disability under the ADA.

With that said, there may be other laws that would apply to this, such as the title 7 of the Civil Rights act.

In some cases, employers need to provide alternatives for Spanish‑speaking employees under that law.

And that's kind of a case‑by‑case basis so you want to look into that law.

But also just from a practical standpoint, if what you're trying to do is effectively accommodate someone who speaks Spanish and not English, then it makes a lot of sense to try to tailor your accommodation to make sure that your employee can understand what you're saying so just from a practical standpoint I think it's a good idea to make sure they can understand what you're communicating to them.

>> BETH LOY:  Excellent.

This employer wanted to do this.

>> LINDA CARTER BATISTE:  That's the case with a lot of them.

You don't want to waste your time providing accommodations that aren't going to work because the person can't communicate effectively.

>> BETH LOY:  The next example we pulled was a Customer Service representative who had arthritis and major depression.

This individual was experiencing extreme fatigue during the afternoon which had an effect on her speed.

Some accommodation ideas that usually help an individual reduce fatigue vary from environmental changes to purchasing equipment.

One approach to accommodation issues surrounding fatigue is to allow for a flexible work environment.

This may be flexible in location, schedule or even some other issue, if a position requires a set of tasks to be completed, that allows a person to have flexible in the hours of the day and where the work is completed, fatigue can greatly be produced and productivity increased and certainly that's not always possible in every position.

But it may involve moving to a goal oriented workload.

It could involve reducing or eliminating the physical exertion and even trying to reduce workplace stress.

It could be implementing ergonomics, implementing ergonomic workplace design, such as purchasing ergonomic keyboards and devices.

You could regulate temperature as well as lighting.

Now, our Customer Service representative with arthritis and depression was accommodated with a wireless headset, an articulating keyboard tray and an ergonomic keyboard.

One thing I wanted to do today is actually bring a new product to share with the audience.

Most ergonomic keyboards run a couple hundred dollars or less.

The one pictured on this screen is a brand new keyboard I thought I'd share with you.

This is called the smart fish engage ergonomic keyboard and this costs about $150.

Now, this keyboard Aims to have you occasionally adjust the angle of your wrist throughout the day.

So what this keyboard does is every 2500 key strokes or so, the keyboard will actually adjust itself to make you adjust your typing position.

So we may not associate accommodations for individuals with mental health impairments with ergonomic solutions, but the point we wanted to make with this scenario is that sometimes the solutions and accommodation situation is really outside of our traditional thinking.

Next let's discuss a grocery store bagger.

This grocery store bagger had seasonal affective disorder, known as SAD.

This person had difficulty working an early schedule due to oversleeping and she also experienced fatigue and depression.

This was especially predominant during late Fall and Winter months.

Now, SAD is characterized by recurrent episodes of depression.

Some experts say it's a lack of sunlight.

During the winter months when the days are shorter, that causes SAD.

What we hear at JAN is that the most difficult months are typically January and February, with full remission in the Spring and Summer months.

There is actually a less common type where symptoms are worse in the summer months.

We don't get very many questions about that.

So as always, we want to remember that limitations if there are any, are very specific to the individual.

What solutions should we be looking at for a grocery store bagger?

Well, sleep disturbances are limitations that may be a result of a mental health issue, especially SAD.

Now, ways to accommodate issues surrounding sleep disturbances really include a variety of different options.

These approaches can also be helpful for other employees.

They include allowing for a flexible start time.

That doesn't mean reducing the workload or the hours required, but providing some flexibility in starting and ending times.

Combining regularly scheduled short breaks into one longer break can also potentially allow for more of a rest break.

And accommodation solutions can sometimes involve providing a place for an employee to rest, really rest if needed during the break time.

It may also be effective to allow a person to work one consistent schedule as opposed to shift work.

And to provide work areas where the individual has access to more natural lighting during the break periods.

Now, the individual in this example our grocery store bagger, was accommodated with an afternoon schedule, and was moved to the front of the store, which had a lot more windows that allowed sunlight to enter her work space.

The most common characteristic with winter seasonal effective disorder is reaction to changes in environmental light.

In other situations the use of what we call light boxes which generate various type of lighting might be beneficial.

Linda, I have a quick question here.

I mentioned that one possible accommodation would be combining those shorter breaks into a longer one.

And sometimes employers will ask us if they can deny the request for schedule change because it violates a fair labor law.

Is this accurate?

And what comments do you have on this?

>> LINDA CARTER BATISTE:  That's a good question.

There are some occasions when the ADA may conflict with other laws, and employers want to know, what do we do?

Do we have to violate one of the laws?

There's a provision in the ADA that says when there is a true conflict with another federal law, that the ADA does not require the employer to violate that other federal law.

I'm emphasizing federal because there's a different rule for state laws.

So if providing an accommodation truly violates another federal law then the employer doesn't have to do it so the first thing you need to do is check to make sure that you can't comply with both laws.

And if you cannot comply with both laws, then you don't have to provide the accommodation if the law is federal.

If you can comply with both laws then of course you want to go ahead and comply with both.

Now, if the law in question is a State law, State laws do not automatically override ADA requirements so just because a State law says that you're supposed to give for example two 15‑minute breaks, one in the morning, one in the afternoon, you still need to consider whether you can go ahead and provide the accommodation under ADA.

You need to look at the effects of going ahead and doing what you need to do under the ADA.

One of the things you might want to do is call your wage and hour office and find out whether there's any exemptions if you're required to automatically say we're not going to do it and cite a State law because it's not going to automatically override the ADA.

Does that help?

>> BETH LOY:  That helps.

And it's clear as mud.

[ Laughter ]

To most of the audience.

It makes sense.

With that, let's go ahead and move into conduct issues.

>> LINDA CARTER BATISTE:  All right, our next issue involves complying with workplace conduct policies.

Under the ADA, employers are required to modify some policies as a reasonable accommodation.

But there are some workplace policies that never have to be modified, even if an employee with a disability is having trouble complying with the policy.

For example, employers can always enforce policies against violence, drugs and alcohol in the workplace, stealing, inappropriate conduct between co‑workers or with customers, observing safety rules, inappropriate use of equipment or technology, like looking at pornography on the internet.

Those are all policies that employers can have and they can always enforce them across the board.

Of course, if an employee with a disability needs an accommodation in order to comply with such a policy, the employer would have to provide the accommodation unless it caused an undue hardship.

Now, there are other policies that employers may have to modify or even excuse an employee from complying with, depending on the situation.

These include things such as attendance policies, dress codes, no animal policies, call‑in rules when an employee is going to miss work, break schedules as we talked about earlier.

There are times when employers can enforce these policies, and there are times when they must modify or eliminate them for an employee with a disability.

Again, depending on the specific situation.

I think it's helpful to look at some examples, so, Beth, if you want to give us some examples of conduct issues.

>> BETH LOY:  Sure.

Our next example involves a records clerk.

This individual had bipolar disorder and had difficulty managing his emotions while experiencing the side effects of periodic prescription changes.

Now, move opening to some ideas for accommodation when it comes to dealing with emotions in the workplace we want to revisit our management 101 class from many years ago, encouraging the use of stress management techniques and allowing even allowing telephone calls during work hours to doctors or others for needed support can be effective.

Other possible solutions could be allowing the presence of a support animal, allowing flexible breaks and even referring to an EAP, an employee assistance program.

Now, in this case, our records clerk was accommodated with a flexible schedule and allowed to take breaks to call his counselor when experiencing heightened emotions.

Certainly it's important to know that if an employer allows other employees to make calls during the work day, this type of accommodation should really be easy to implement.

Now, Linda, I mentioned the potential use of a support animal as an accommodation, and we get this question usually in every presentation that we do.

And just the other day, I had very specific question about service animals.

The employer had just seen the new regulation from Department of Justice for titles II and III of the ADA related to the definition of service animal.

Let's discuss, how do those regulations apply to the possibility of allowing the presence of a support animal as a reasonable accommodation in the employment setting?

Like, for a records clerk.

>> LINDA CARTER BATISTE:  The short answer is:  They don't apply at all.

As you mentioned, those regulations were for Title II and III and title II is state and local governments and the programs and activities they conduct and title III is for public accommodations like banks, restaurants, hotels.

There is a specific definition of service animal now and it basically says it's a dog that is trained to perform a task for an individual with a disability.

Title I deals with employment and that's what we're talking about here, workplace accommodations.

There is no definition of service animal in Title I so those regulations do not apply to the workplace.

Basically, allowing a service animal into the workplace is a form of accommodation.

Basically it's modifying a policy.

Most employers have a no‑animal, no‑pets‑allowed policy, and an employee who uses a service animal is asking that the employer modify that policy as an accommodation, so because there's no specific definition of service dog or service animal, employers may have to consider all types of service animals, such as support animal as mentioned in this example.

The biggest thing that employers need to be aware of is they have the right to say that the dog or whatever animal it is must be under control of the individual, must not disrupt the work environment, and must be needed because of the disability.

So when what we hear in a lot of presentations, isn't everybody just going to ask to bring their pets in as an accommodation?

Well, the employer has the right to say, what do you need your service animal for?

What is the animal going to be doing for you related to work?

And demonstrate how it's trained and what it does for you.

So it isn't automatic you have to let every animal in but it is not as strict as titles II and III where there is a specific definition.

You want to go through your accommodation process just like you do with any other accommodation requests.

>> BETH LOY:  Excellent information.

Now, our next situation involved a claims adjustor with alcoholism who was experiencing limitations from social phobia.

This was when interacting with the public.

As a result he said several inappropriate things to clients, and in this context, social phobia is defined as a fear of interacting with other people, and this fear was triggering these outbursts.

Now, a common issue that JAN receives inquiries on is, what accommodations will help individuals work effectively with the public, supervisors and co‑workers?

It's important to remember here that this is not only for individuals with mental health impairments.

Many of these accommodation ideas work for all types of impairments, and many of them are born from effective management techniques.

Maintaining open channels of communication to ensure that any transition you have in the workplace is smooth and providing those short weekly or monthly meetings with employees to discuss workplace issues can be extremely helpful.

Supervisors can also implement management techniques that support what we call an inclusive workplace culture, and within that make it comfortable for employees to ask for and receive accommodations.

Some of the more successful techniques we have seen over the years involve first off, developing clear expectations of responsibilities and the consequences of not meeting those performance standards.

Scheduling consistent meetings.

And I know we all have very little time to do this but I think it's important to make sure that you meet with employees to set those goals and review progress.

Especially where an accommodation might be in place.

Allowing for open communication with employees, and establishing those written long‑term and short‑term goals.

Really supervisors may want to go ahead and develop strategies to deal with conflict, and we can use those in accommodation situations and outside of accommodation situations.

Our claims adjustor with alcoholism and social phobia was given a temporary work schedule change to part‑time for two weeks to attend outpatient services and then he returned full‑time to a later shift when one became available.

This gave him flexible scheduling to attend counseling appointments.

Linda, one recent situation we worked to resolve involved an employee who wanted to waive her confidentiality rights and allow her employer to disclose her disability to co‑workers.

This might apply to the accommodation I mentioned related to providing education, and developing inclusive workplace culture where sensitivity training is a part of that culture.

Is there some type of sensitivity training some employers should provide?

>> LINDA CARTER BATISTE:  This is a really good question.

This is coming up a lot more.

What usually happens is an employee is not comfortable talking to co‑workers about her specific situation or disability, so she'll ask her employer to do it for her.

And the problem with this is that the ADA has very specific confidentiality requirements that the employer is not allowed to share confidential medical information with co‑workers.

The bottom line is that it's not clear whether an employee can waive these confidentiality requirements and to be on the safe side, employers probably do not want to comply with a request like this from an employee because even if the employee does waive her rights, maybe sign something saying I'm asking you to do this, that might not stand up in court if later the employee says I asked them to but I really didn't want them to or they did it wrong and I'm being harassed or whatever ends up happening to a much better approach to this, employers can always do general sensitivity training about disabilities in general, about the ADA in general, about reasonable accommodations in general, without specifically talking about an individual in the work environment.

Or the employer may say, well, I can't directly tell your co‑workers about your medical condition or your accommodations, but I can convene a meeting if you want to talk ain't or if you're not comfortable talking about it if you want to bring your personal representative in or you want to bring somebody from, say if the person has epilepsy, you want to bring somebody from the epilepsy society in, or you want to bring pamphlets in.

Whatever way as long as the employee is the one that's actually providing the information, that's a much safer way to do it.

>> BETH LOY:  Excellent information.

Now, our next example involved a real estate appraiser with migraine headaches and Post‑Traumatic Stress Disorder who became very stressed when her work environment was noisy and we go through phases here at JAN where the work environment is extremely noisy.

This particular individual became angry and was insubordinate to her supervisor when this happened.

It's important to remember that individuals may have more than one impairment.

And just to give you an example, a lot of the questions that we get involving motor and mobility issues, those often also involve a component of depression.

So some accommodation situations may not be resolved without looking at these various types of relationships.

Again we see similar types of accommodation ideas employers might again consider referring to counseling and to an EAP, allowing those telephone calls during work hours.

Allowing the presence of a support animal and again, considering that flexible work environment, especially when there is an environmental trigger such as noise that may come and go, depending on what else is going on in the workplace.

In this particular case, our real estate appraiser was given a headset.

This headset went over both ears.

And it helped reduce noise in her environment because it covered both ears.

She was also given a light dimmer to control her particular work station lighting and to help with her light sensitivity and the employer put into place some flexibility that she was given time off whenever she gets migraines.

Now, Linda, in this situation the employer wanted to provide the accommodation, but the employer also didn't want to rescind that discipline for the individual's behavior.

Is an employer required to pull back on that discipline when an accommodation situation evolves out of the discipline?

>> LINDA CARTER BATISTE:  Not generally.

The ADA says that accommodations are always prospective, meaning that you start from the time that the employee discloses and asks for an accommodation.

Then you move forward.

Anything that happened prior to that disclosure and request for accommodation can stand.

One of the questions we get about that is, once they do stop, if you've got a performance improvement plan in place or something like that, what do you do with that?

Well, you need to incorporate the accommodations going forward so rather than just letting the clock continue to roll on the performance improvement plan you want to make sure you get your accommodations in place before you implement any more discipline.

With that said of course if there's something going on like violence or inappropriate behavior, you certainly never have to tolerate that as I mentioned earlier.

You can go ahead and reprimand the person if that continues, but in general, you don't have to rescind any discipline that happened before the accommodation request was made.

>> BETH LOY:  Excellent.

Let's go ahead and move on to our job performance section.

>> LINDA CARTER BATISTE:  The final issue we want to cover today is job accommodations and legal issues related to job performance.

Under the ADA employers can require all employees to be able to perform the essential functions of their jobs.

If they need accommodations to be able to perform job duties, then this is talking about employees with disabilities, then the employer must provide the accommodations absent undue hardship.

So the big issues here are determining what the essential functions of the job really are, and then thinking about whether and how things can be done in a different way in order to get the work done.

So let's look at some examples in our final category here.

>> BETH LOY:  Okay.

Our first example for this section is an electrician with severe depression who needed to attend periodic licensure trainings.

And this person had difficulty taking effective notes, and remembering information in the meetings.

And typically in these licensure trainings there's a lot of information in a short amount of time.

This person had limitations related to thought process and memory, and as a result had difficulty taking effective notes, and paying attention in the meetings.

So what are some possible accommodation ideas that might help with memory loss?

Well, an employer may need to look at allowing the use of a job coach or providing a mentor so that the person can learn the job through illustration.

Providing minutes of meetings and trainings using those auditory or written cues as appropriate.

Allowing additional training time, providing written checklists using a color‑coding scheme.

To prioritize tasks using those notebooks, planners, those sticky notes and apps to record the information.

And even providing labels or bulletin board system whether it's an electronic or traditional type of bulletin board to assist individuals in locating and remembering items and sequences.

Now, our electrician was come dated with notes from a remote communication access realtime translation, or CART service, in words into English text using software and notebook computer and a stenotype machine.

We usually think of CART services as an accommodation for individuals who are deaf or hard of hearing especially during small and large‑group communication situations where verbatim conversation is essential to effective communication.

The text appears on a computer monitor, or rather displayed just as it is doing luckily right now in this webcast event today.

Sometimes Adobe likes to interfere with our CART.

>> LINDA CARTER BATISTE:  Yes, it does.

>> BETH LOY:  And our audio so we do the best we can given what we have.

And we have a terrific CART writer today so we definitely appreciate her presence and her patience.

So our next example highlights a woodworker/carpenter with a panic disorder who experienced recurrent panic attacks when traveling during peak traffic times.

He was required to pick up and order supplies when necessary, and these attacks were interfering with his job performance.

Now, when it comes to implementing successful accommodations for an individual who has panic attacks, we often need to look at triggers.

For lack of a better word and I don't particularly like that word, but some helpful accommodations depending on the situation, mate include locating what triggers that behavior, and trying to eliminate it or reduce it.

So we might look at allowing the employee to take a break and to go to a place where she feels comfortable to use relaxation techniques or contact a support person.

Identifying and removing those triggers such as particular smells or noises.

And we might even look at allowing the presence of a support animal, if it's appropriate.

Now, in this case, our carpenter was accommodated with a schedule that gave him the opportunity to drop off and pick up materials when coming to work in the morning without such heavy traffic.

And this really took some flexibility on the part of the employer but the employer was really willing to work with the individual, because I don't know if you've ever needed a carpenter but it's really difficult to find an excellent one.

And the employer wanted to keep this individual, so the employer made some other changes.

Now, Linda, a quick question here:  What would you say to employers who want to go beyond the requirements under the ADA and make an accommodation that some other ways that the workplace usually works?

>> LINDA CARTER BATISTE:  We always tell employers that the ADA does not prohibit you from doing more.

You're always okay to do more than is required by the ADA.

With that said, if you're going to do things beyond the ADA like remove essential functions you need to be careful about how you do it.

You want to make sure, for example, that you're not only accommodating people with mental health impairments and refusing to go beyond the ADA for people with other types of impairments, or maybe you're only doing more for women and not men.

You want to make sure you're not in some way discriminating against other groups when you're going beyond the requirements of the ADA.

And the other thing here with for example removing an essential function if you're going to define your jobs in a certain way and you want to make sure the work gets done and you have carefully decided what's an essential function and what's not, if you start removing them it really weakens your argument when the next person comes along and you say that's essential function of the job.

So you want to think that out carefully and if you have a business reason like Beth mentioned maybe you're short on carpenters and really want to keep this person, document why you did it this time and next time if you can't do it then you'll have a different reason to do it a different way.

 .

>> BETH LOY:  Excellent.

And now, we've come to our last example for today's webcast.

An attorney with depression experienced memory deficits due to medication, affecting his ability to recall actions and activities during depositions.

And the attorney became frustrated and continued to miss and reschedule these meetings.

Whenever we have a situation that involves attendance, they're really very specific as to whether they can be accommodated and how they can be accommodated.

The most common accommodations are for employers to allow that flexible work environment where flexible scheduling, modified breaks, and leave are given.

And even work from home is a possible solution, and we may be able to modify whatever that environmental trigger is if there is one, that causes the attendance problem.

But again, kind of left this one for last just to highlight that these are very individual, and a lot of times, these take a conversation with one of our specialists to come up with some type of accommodation idea.

Now, in this particular case, the attorney was given an alternate site to take depositions.

He was moved to a smaller conference room that had a lot of natural lighting away from office noise.

And this really improved his attendance to the point where the employer was satisfied.

And with that, Linda, let's see if we have any questions.

>> LINDA CARTER BATISTE:  Great.

>> BETH LOY:  Okay, here's one.

I'm going give you all the hard ones.

>> LINDA CARTER BATISTE:  Okay.

>> BETH LOY:  Is it a reasonable accommodation to transfer an employee with multiple mental health conditions to another department or job because their co‑worker causes them anxiety and agitation?

>> LINDA CARTER BATISTE:  You know, we've had that question before.

I think everybody probably knows that you do not have to transfer or reassign an employee with a disability because the problem is with the supervisor.

And this question is about a co‑worker.

The same applies for co‑workers.

If it's just a matter of the person can't get along with the co‑worker even if maybe the disability is causing it or can't get along with the supervisor that does not trigger the employer's obligation to reassign that person away from the co‑worker or the supervisor.

Of course, if there's harassment involved, if it's something like that that may be illegal then of course you'd want to address that very quickly and make sure that that stops but if it's just a platter of they don't get along, there's a personality conflict, you want to try to do other things, such as separate them or intercede on how they interact or do something but you're not required to reassign.

Again, from a practical standpoint, if the individual wants to be re‑assigned that works for everybody and there's no indication this problem will continue with other co‑workers in the new job then you may want to go ahead and do it but as far as being required by the ADA, no, it's not.

>> BETH LOY:  Next question:  When it comes to an employer accommodating other employees, what is the employer's responsibility to those employees he is not accommodating?

In other words, what's the responsibility of the employer to provide an explanation of why the accommodated employee is receiving different treatment than the other staff?

>> LINDA CARTER BATISTE:  Ah, this is a good question.

You want to be very careful about telling co‑workers that someone is receiving an accommodation and why they're receiving it.

This goes back to that confidentiality obligation that I mentioned earlier.

The ADA prohibits employers from discussing disability‑related information, including accommodations, with co‑workers.

So employees without disabilities do not have any legal protection under the ADA, they're not entitled to accommodations, in whatever way you want to try to get them to stop asking you these questions, you decide how you're going to do that from a management standpoint.

You can say, if you have an issue and you need something from us, you need equipment or something, then you make your own request.

It's none of your business why this person is receiving this.

Or whatever nice way you want to do it.

But you don't want to say, we're providing an accommodation for a disability under the ADA so this is a management decision, however you address these issues for other situations.

The same approach, good management techniques.

>> BETH LOY:  Let's see.

Can a vocational program such as those run by the States assist employers in providing reasonable accommodation to employees?

I think the general answer to that is:  Yes.

>> LINDA CARTER BATISTE:  Absolutely.

>> BETH LOY:  You used to work for VR.

>> LINDA CARTER BATISTE:  Yeah, absolutely.

The second part of that question, is there any particular law that prohibits this?

Absolutely not.

Employers can get help anywhere they want.

If there's any funding sources they can tap into.

The tricky part with the vocational rehab program that is run by the States is that most of the time the person has to sign up to be a client.

You can't force your employee to go sign up for VR services.

If the employee wants to or maybe already is a client of VR, of vocational rehab, services then absolutely, talk with your VR program and see if they can help with accommodations in any way.

Some of them will and some of them won't.

There's a variety of services that they provide by state.

So, yeah, absolutely make use of your resources.

>> BETH LOY:  Follow‑up to the confidentiality situation.

The person says:  Employer or manager cannot disclose the employee's disability.

This means only the employee in question can disclose it.

>> LINDA CARTER BATISTE:  That's exactly right as far as co‑workers.

The other part of the confidentiality rules is that you are allowed to tell supervisors and managers, as needed.

So if the co‑worker in question got an accommodation, say, needed a flexible schedule, that person's supervisor is probably going to need to know that because otherwise they'll count them absent or reprimand them for not coming in on time so supervisors and managers, need‑to‑know basis.

Co‑workers, no.

>> BETH LOY:  Another follow‑up to that:  In other words, the employee can draft verbiage to use and the manager can send an e‑mail on their behalf.

>> LINDA CARTER BATISTE:  I wouldn't do it that way.

I would not.

>> BETH LOY:  I wouldn't either.

>> LINDA CARTER BATISTE:  The manager can say to the employee.

You.

Can send an e‑mail.

We will sanction that.

We will approve that.

If you want to share your information, but sending the e‑mail, the manager sending the e‑mail is the same as the manager saying it him or herself and again, I'd be very careful with that.

I would have the employee send it himself.

>> BETH LOY:  Let's do a couple more here quickly.

Can an employer require an employee to comply with therapy as an accommodation?

>> LINDA CARTER BATISTE:  No, I would be very careful with trying to force an employee to take any kind of medical approach to a disability like therapy, medication, surgery, whatever it is.

When you're talking about actual medical intervention, employers need to be careful about doing that.

You can say you have to be able to comply with our workplace policies, and is there an accommodation we can provide?

And if the only solution is therapy, then the employee may not be qualified anymore and may not be able to but to actually say as a condition of you working here you have to go to therapy, no, I wouldn't approach it that way.

>> BETH LOY:  One more quick one because I think this is a good one.

And we'll squeeze it in here:  An employee was told by his supervisor that repeated mistakes would result in discipline.

The employee declared he was bipolar and therefore needed less stress and being threatened was stressful so he wanted his dealt to be thought of as protection for his mistakes.

I would say focus on job performance.

What would you say?

>> LINDA CARTER BATISTE:  Yeah, absolutely.

You need to let the person know that the ‑‑ you're not threatening them, you're providing like you would with any other employee, that he has to be able to perform his job without the mistakes just like you'd expect of anyone else.

If there's any other way you could reduce stress, is there another way you can have that conversation with them?

If you feel threatened then a face‑to‑face meeting, then could you write it up and provide it to him in another way?

Could you e‑mail it?

If he's comfortable having someone from HR there with your disciplinary meetings, would that be appropriate?

Could you do it that way?

So finding another way to proceed with your work related needs such as pointing out mistakes of somebody, that's your goal here.

Not ignoring the mistakes and letting them continue.

>> BETH LOY:  We had some questions that I want to be sure that these individuals contact us directly for the answers to these so that we can have a discussion.

One was related to disclosure to smaller employees.

One was related to Schedule A and one was related to emergency medication in the workplace and I really think those deserve more time than we have in an hour‑long webcast so please feel free to call and say Beth sent you and if they ignore you just say Linda sent you, depending on the day, that might work better.

We certainly appreciate everyone attending today.

Had some terrific questions.

And of course, that's all the time that we have.

We'll be sending out some follow‑up information that we think will be helpful.

And certainly if you need additional information or you want to discuss an accommodation or ADA issue, please feel free to contact us.

I thank you for attending and we appreciate the Office of Disability Employment Policy for being our funder and allowing us to provide this webcast series to you free of charge.

And also thank you to Alternative Communication Services for providing the net captioning and staying with us for several years now.

We do hope the program was useful and as mentioned earlier an evaluation form will automatically pop up on your screen when we're finished.

We do really appreciate your feedback.

We read every word so we hope you'll take a minute to complete the form and with that, this concludes today's webcast.

[ End of Webcast ]
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