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>> MODERATOR:  Thanks, everyone, for joining us this afternoon for what promises to be an insightful conversation.  Our intent today is to provide you with practical solutions in complying with Section 503.


What we'll do is for the first hour of the webcast, we'll do a Q & A with our guests today and then we'll have a half hour of question and answer from the participants after that.  I'm Lou Orslene, the moderator for the first webcast of our three-part series.


Before I introduce our guests, let's go over a few housekeeping items.  First, if you experience technical difficulties during the webcast, please call us at 800-526-7234 for voice and hit button 5.  For TTY, call 877-781-9403.


Second, towards the end of the presentation, we'll have a 
Q & A period.  Please feel free at any time to send in your questions during the webinar to our email account, which is question@askjan.org.  Another option for submitting questions is our question-and-answer pod located at the bottom of your screen.  To use the pod, just type in your question and then click on to arrow to submit to the question queue.


On the bottom right-hand side of your screen, you also notice a file share pod.  If you have difficulty viewing the slides or would like to download then, click on the button that says, "save to my computer."  And finally, I want to remind you that at the end of the webcast, an evaluation form will automatically pop up on your screen in another window.  We really appreciate your feedback, so please stay logged on to fill out the evaluation form.


And now, let's start today's program.  I'm joined by two distinguished leaders in the field of disability employment, Bobby Silverstein and Alicia Wallace.


Let me start by introducing Bobby.  Bobby has over 30 years' experience analyzing complex public policy issues and developing comprehensive, innovative, and commonsense legislative and regulatory solutions that meet the divergent needs of multiple stakeholders.  He has gained considerable experience negotiating and drafting bipartisan consensus legislation while serving in various staff capacities in the U.S.  House of Representatives and the U.S.  Senate, including serving as staff director and chief counsel for the subcommittee on disability policy of the Senate Committee on Labor and Human Resources.


Bobby was a behind-the-scenes architect of more than 20 bills enacted into law, including the landmark Americans With Disabilities Act.  Bobby is the recipient of more than ten national awards, including the Distinguished Services Award of the President of the United States.


He earned his B.S. in economics, cum laude, from the Wharton School, University of Pennsylvania in 1971.  He received his JD in 1974 from Georgetown University Law Center.  Bobby is a member of the District of Columbia bar and the Virginia bar and practices law at Powers, Pyles, Sutter, and Verville, a Washington D.C. based law firm that focuses on healthcare, education and the law of tax-exempt organization.


And we're also honored to have with us Alicia Wallace.  Alicia served as Wellpoint director of EEO compliance, Corporate HR Center of Excellence Team.  She is responsible for managing the corporate YDEO program and performing internal audits in order to manage company compliance with government, legislation, related to EEO, affirmative action, and management directives.  In addition, she supports Wellpoint's Outreach for Associates with Disabilities.


Alicia is the past chair of the Indiana Industry Liaison Group, ILG, and she has presented on EEO regulations in ILG meetings in Indiana, Ohio, North Carolina, and also at the USBLN National Conference.


Prior to joining Wellpoint, Alicia served for 21 years in various federal positions, including Senior Compliance Officer with the Department of Labor Office of Federal Contract Compliance Program and contracting officer with the Department of Defense, where she served as nuclear, biological, and chemistry staff sergeant and was a coach and athlete on the United States' all-Army track and field team.


Alicia holds an MBA from Anderson University in Indiana and a Bachelor of Science in Resource Management from Troy State University.  And you can tell that Bobby and Alicia have a wealth of experience welcome, and thank you very much for speaking with us today.


This much, we're going to talk about the nondiscrimination and 503 and address best practices for compliance.  It prohibits discrimination by contractors and federal contracts and require them to hire people with disabilities.  Section 503 applies to all federal government contractors with contracts or subcontracts in excess of $10,000 for the purchase, sale, or use of personal property or nonpersonal services.  Section 503 also stipulates that contractors that have a contract or subcontract for $50,000 or more and 50 or more employees must prepare and maintain an Affirmative Action Program an AAP.


All right.  So let's talk about the goals of the revised Section 503.  And really those are to update and strengthen contractor's affirmative action and nondiscrimination responsibilities, disparity in employment rates of individuals with disabilities.


When most speak of a disparity in employment for individuals with disabilities, the statistic that best illustrates this challenge is the labor participation rate.  The labor participation rate is the percentage of people who are working or actively looking for work.  The rate is 18.7% while the rate without is 63% and the participation rate of individuals with disabilities, and monthly statistics can easily be found on the website of the Department of Labor section of disability site, and if there's a contractor who has a contractor or subcontract of $50,000 or more and 50 or more employees.  I'm hoping Bobby can start us out by talking about the Section 503.  Bobby?  Bobby, are you there?

>> BOBBY SILVERSTEIN:  I'm there.  Thanks, Lou, for the introduction.  The purpose of the revised 503 rules is very, very, important, and we'll get into this with questions, but it's critical to have an overaveraging context, a policy context for the rules, and for the first time, OFCCP actually specifically includes a statement of purpose in the regs.  This statement of purpose is comparable to the statement of purposes in the executive order 11246 regulation, and basically, it is captured in this reg statement, and the purpose is to establish a management tool designed to employ equal employment opportunities for people with disabilities and institutionalizes the commitment by the government contractor to ensure equal opportunity.  And it is more than a paperwork exercise.  Why is this language included?  For those of you on the phone who have submitted 503 AAPs, affirmative action programs in the past, maybe what I'm about to say to you applies, maybe it doesn't.  But I reviewed 80 to 90 programs in the course of doing research and every one of them, basically, was the same.  It was as many there was -- and there is not as if, there was a template established by OFCCP and there was also templates developed by others, and it looked, each and every one of them, looked like the other.  It was a mere paperwork exercise done in order to comply.  This is saying the resized reg is sending a very powerful message that we're talking about dynamic measurements, quantitative analysis, measures progress.  In a nutshell, what the purpose is clear now, is to look at how well the strategies are working to enhance employment effectiveness.  Effectiveness is the new watchword, based on the old adage that everybody on the call is familiar with -- what gets measured gets done.  So the purpose is to ensure that we have a dynamic, action-oriented plan that measures effectiveness, so if things are not working, what are your developments, how are you correcting, coming up with new or different strategies, particularly with respect to outreach and recruitment, so the purpose of that section deserves your absolute attention because it really sends this new powerful message that this is for real.  It is no longer just paperwork compliance.

>> MODERATOR:  All right, thank you very much, Bobby.  So on slide 5, we've included some of the highlights of the final rule offered by OFCCP, but could you tell us what you believe to be the most important changes in the revised 503 regulation?  We've articulated the purpose, but what are some of the most significant changes you see?

>> BOBBY SILVERSTEIN:  Well, there is no question that the most important change is the inclusion of utilization goals.  For the first time this regulation includes a 7% work force utilization goal for individuals with disabilities.


And it's important to explain what this provision is not.  It is not a quota.  It is not a sealant.  It is, again, a management tool that helps inform decision makers and provide real accountability.  Again, failing to meet this goal is not a design of the reg.  There is a goal now, a work force utilization goal that is critical, there are things with self-identification at the preoffer stage, and we'll get into that, I'm sure, in a few minutes, and adds new provisions with respect to employees to make sure that they are informed of -- about the identity to self-identify in the course of their employment.  There are critical things to outreach and recruitment to term whether they were successful or not, new quantitative measurements and comparisons to the numbers of people with disabilities to see how we're doing in terms of hiring people with disabilities.  In addition, there are some updates to the EO cause to deal with the realities and of interpret, websites, new record-keeping requirements and just an update based on the definition of disability as a result of the ADA Amendments Act and that's because, as you know, the 503 definition of disability incorporates by reference the ADA definition.

>> MODERATOR:  Thank you very much, Bobby.  Alicia, could you tell me what you anticipate is being the largest change for contractors, and what's your largest concern in complying with these changes?

>> ALICIA WALLACE:  First of all, I want to thank you for inviting me to speak on the topic today.  I'm excited about being a part of the conversation.

>> MODERATOR:  Thank you.

>> ALICIA WALLACE:  Absolutely.  One of the biggest changes for federal contractors, and Bobby spoke to this, the need to be changed to invite applicants with disability to self-ID.  That's a big change for us, and tracking the information that you're going to track in your tracking system.  You have to think about this.  Maybe major updates to your system, increasing the length of some of your reports by adding those two columns, and adding some of the issues and what other internal reports, change in that -- those columns and modifying your report may impact, your HR -- your other HR departments that may be using some of those fields.  One of the largest concerns for us is stepping up to the compliance levels, not just the EEO team but others, and other project managers needed, may be engaged.  Kind of really tough to anticipate the hours and the costs that may be needed to implement some of the changes, something that may require several meetings and I didn't know how many were added to get the meetings in as we started the roundtable to try to identify which HR departments we had to interact with, so there's a lot going on to include applicants or any changes that you want to make to your applicant tracking system.


So the last part is being able to move quickly enough in the first year for the results as you monitor your compliance with the new regs.

>> MODERATOR:  Thank you, Alicia.  Appreciate that.  On slide 6 we have information from OFCCP, and part of the review and updating cycle.  So for Bobby, we're still waiting to hear about what changes in place for March 24th and what can wait.  Can you talk about part C?

>> BOBBY SILVERSTEIN:  Yes, and before I start with the specific response, let me point out for those of you on the phone that on the OFCCP website, dealing with the Section 503 revised rule, there is something called frequently asked questions, the FAQs.  Now, the original set of FAQs did not address in deal this issue of phase-in and compliance, but because there were so many questions and there was so much confusion, the actually FAQs have been revised, and there are new questions and answers, official questions by OFCCP.  So I'll try to summarize those for you on the phone, but I urge you to go to the FAQs and download those particular questions if there is still some confusion.


As we mentioned, the effective day for this regulations March 24, 2014, which is six months after the actual publication.  However, current contractors that have an affirmative action program in place on March 24th may maintain that program for the duration of the affirmative action program year.  These contractors are required to update their plans to come into compliance with the new requirements at the start of their next standard 12-month affirmative action review and updating cycle.  So in terms of specifics, OFCCP explained that you may delay compliance, but then OFCCP says that OFCCP does not encourage the approach of just waiting.


However, should you choose not to comply until your first post effective date AAP, then you must ensure that your existing AAP complies with all current requirements, including the use of post offer self-ID, and then OFCCP has a number of recommendations, prior to the issuance of the first affirmative action plan under the new rules, that you're strongly encouraged to take a number of steps as soon as practicable, and have them at the pre and post office stages, including the new OFCCP form, and we'll get into that in had a while, because in the last couple of days, OFCCP has actually come up with a reviewed and accepted OMB form for the new self-identification.  They suggest you assess and document effectiveness of outreach and recruitment efforts.  Look for more best practices for outreach and recruitment.  Document actions taken in your ordinary reporting business.  Train employees about the new policy.  Conduct data analysis, investment, et cetera.


So, again, I help that hopes clarify some of the confusion, but if there's still some issues, please go to the FAQs.

>> MODERATOR:  Thanks very much for that, Bobby, and thank you for letting us know the FAQs have been updated.  Alicia, have you made changes or do you plan to change on March 24th?  Can you talk about what your process is?

>> ALICIA WALLACE:  Definitely, we are moving towards March 24th and starting initiatives to comply with some of the other pieces through the year.  We may do our self-ID and collect that data.  We have a project scheduled tracking other compliance schedules throughout the year.  So working with departments and they're letting me know how long it will take for others, some when they have the contract templates.  We had to do that a little early.  Some things we may do earlier.  Some things we may have to do later in the year based on workloads and things.


I will say that the ANTR that the OFCCP put out helped a lot.  Those of us that have been in this field a long time have already been reading that.  So some of the things are in that, that we can do easily we have already tried to do.  So in some areas we have already advanced and have already moved forward in some of the elements in the new regs.

>> MODERATOR:  Thanks very much, Alicia.  If we could go to a new topic, let's talk about self-identification.  It seems that employers have a lot of questions about the self-identification section of 503.  Bobby, if we could start off with you, let's talk about this requirement to ask employers and candidates to self-identify that they have a disability, and many employers don't think the employees know what the ADA Amendments Act is and they may be hesitant, fearing they face some discrimination.  What is your concerns?

>> BOBBY SILVERSTEIN:  Well, I think the concern has always been there, particularly for those with hidden disabilities.  But what we have learned, again, over time in terms of researching this issue, it really comes down, to a great extent, to corporate culture.  And what I mean by that is, we looked at some companies where there was not a lot of self-identification and there were some concern at the leadership level.  Why is that the case?  Why are people not coming forward?  And what happened was working with the affinity group, the Disability Affinity Group, they sent a new message to people, to applicants and people with disabilities, that they were a place that embraced diversity, and diversity including people with disabilities, not just race and gender.  And they made concerted efforts and had news and the internet and they had folks in the affinity group telling things and they saw a tremendous increase in the number of people willing to self-identify, so part of this is a corporate culture issue.  But Lou, I tried to answer your question first, but let me go back and explain why the changes were made.

>> MODERATOR:  Sure.  Sure.

>> BOBBY SILVERSTEIN:  And hoping that with offering, requiring companies, contractors to invite applicants to self-identify, you will be sending a message, but of inclusion and diversity, but also have a message of what you're doing, that we are going to measure effectiveness.  So this is important to see how the hiring and selection is going, to help better monitor and assess and evaluate this it's still voluntary.  It cannot compel someone to self-identify.  But this is an important change that is consistent with the notion of increasing and monitoring the effectiveness.


There was a question that was raised by employers, if I could add another wrinkle here, is if somebody has a known or obvious disability, can they can't them?  The answer is yes, with respect to race and gender.  OFCCP says yes, you may, when, one, the disability is obvious, for example, someone is blind or missing a limb, or two, the disability is known to the contractor.  Because, for example, the individual requested a reasonable accommodation.  But they may not speculate or guess because they, quote, look sickly, or, quote, behave in an unusual manner.


So this preoffer is critical, but, going back to your question, there are still people who may be concerned because of the history of discrimination.  So there is also a requirement to invite folks to self-identify at the post-offer stage, and this way, if there's an actual offer of employment and it's withdrawn, one with know that it is based almost solely or primarily on the fact that the person had a disability.  So there's preoffer, post offer, and the third people in the regs, with respect to employees, in the first year, and additional times in the next five-year period.  So there are three provisions recognizing that some people are still afraid to self-identify, but self-identification is so important with respect to better monitoring and evaluation.

>> MODERATOR:  Thank you, Bobby.  I appreciate all of that context behind that.  I think that's important for people to understand.  And I want to give everybody a heads up.  If you've seen today's handout for today's session, OFCCP did release the self-identification form.  Hopefully we'll talk a little bit about that at the end here, but that has been approved by OMB is now on our website for download.  Also, and we recently sent out a blast, too.  Bobby was referring to the question and answer of OFCCP, and so if you've looked over that FAQ of OFCCP, you'll notice there, too, and we did send that out in the blast, if you received those blasts, how to create an electronic form for your databases using the form, what specific font and format and such.  And if you want that information, let us know, and if you're not a member of the E blast, we'll blast that information out to you.  Let's turn to Alicia and talk about self-identification with your group.  So how were you addressing the issue, and, you know, how did you overcome the issues of people being fearful of description?

>> ALICIA WALLACE:  We overcame the issue, but Bobby brought up some great points, and the question I get asked, preoffer, post offer, and once every five years, that's a lot.  People say, why are we doing it so much?  There's great context around that.  Applicants, I think that history has shown us, if you go back 30 years and think about affirmative action, we have people who still do not self-ID their race and gender, and I think applicants don't know enough to self-ID and I don't think people would know at the preoffer stage to self-ID.  They don't know the company culture.  At the post offer, they may not know, again, but if you ask once again, you may see the numbers increase for you, but skeptical.  I think that's me early.  Just in one year with all these regulatory changes and the applicants will self-ID, I think companies will have to move their culture towards that to see if we can get people more comfortable, and I think many people with invisible disabilities will likely not self-ID unless they can identify a specific purpose or if they know it will impact some positive things.  It's going to take a while.

>> MODERATOR:  And Alicia, in my experience in the field of well, I talk about this continuum of inclusion, depending where your company or corporation falls on that continuum, there are certain best practices that you plug in at different points.  So I think a lot of these issues that we're dealing with really depends on the organization, how inclusive and where you are on that continuum.  Alicia, can you talk about the preparation for self-identification and self-disclosure and encouraging people?  What's your process?

>> ALICIA WALLACE:  Well, we've been working trying to get people to self-ID for a while.  Bobby talked about it.  We call them the social resource group here, Able, and we try to include them around the value of self-ID and to getting with the association for self-ID, and we started working internally to address those things, and as the culture is enhanced, we will see that go up, as I stated before, and people with disabilities in like corporate highlights, in our newsletters, some of our branding projects, recommending people for awards with career and disability magazines so people can see people with disabilities throughout, all types of jobs and branding.  I think that everyone feels more comfortable and engaged in a work environment where they see others they can identify with.

>> MODERATOR:  Thanks.  Thanks very much, Alicia.  Now, in terms of your processes, too, will you be asking current employees to identify every year or five years?  What are you thinking at this point?

>> ALICIA WALLACE:  I have a good story in that space.  For years, I worked with the federal government and I came on a corporate America side, I thought it was mandatory to invite once a year, but I got out there, talking to some of my colleagues who were pretty experienced, and they said, huh?  So now that we have the new reg, it's my best practice by accident.  We already have communication for that.  We've been doing that for a while.  Can't talk today.  Kind of what we're going to do, we had a lot of things going on, we couldn't get out there and do it, but we'll continue to ask people to self-ID annually.  It will be easier that way.  We'll just pick a time, a good time for us and working towards other projects.  The goal is to do it before we capture data for the other reports, because we've got the best information.  So if we can capture the best data, that will help us with the 180-day also.

>> MODERATOR:  Thanks, and a good story.  If we could go to slide 8, and let's talk a little bit more about self-identification, because, again, this seems to be what we're hearing a lot of questions about.  So for Bobby, many employers still seem to be concerned with the chance of getting hit with an ADA violation issue.  What are you hearing?

>> BOBBY SILVERSTEIN:  Well, there are a couple of things that we're hearing in that regard.  The first is, what's the relationship between Section 503 and now, a requirement to invite applicants to self-identify preoffer stage and the prohibition against preemployment inquiry.  So how do you make these two provisions consistent?  And once you have on the OFCCP website is a letter from the EEOC general employment counsel, which says there is no inconsistency between the two, because the ADA has a specific provision that permits employers, in this case government contractors, to self- -- ask individuals to self-identify at the preoffer stage.  So in other words, if you are engaging in affirmative action, which you are if you have contracted with 503 as the contractor, you can and must offer the opportunity for individuals to self-identify, and this general counsel letter hopefully will allay some of the concerns that folks had.


Now, does that address that?

>> MODERATOR:  Yes, and thanks for bringing that up, Bobby.  I believe I have that, and in case others of you are looking to take that, there is a general letter from EEOC clarifying the issue.  So thank you.

>> BOBBY SILVERSTEIN:  Lou, I could go back for a second.  We kind of made reference to the self-identification form, but if I could take another 30 seconds in this context.

>> MODERATOR:  Please.

>> BOBBY SILVERSTEIN:  The reason that OFCCP came up with a form was to minimize the burden on contractors but also to reassure applicants that this request is, A, routine, B, voluntary, and C, the answers given will be kept private and will not be used against the individual in any way.  So this form is trying in its terminology in its very existence try to increase the likelihood that folks will in fact voluntary self-identify.  I just wanted to put this in a context as to why there is the form.

>> MODERATOR:  And, you know, I think, you know, that's really good information, Bobby, and actually, I had never thought that through to think about those aspects of it and know that.  But in my mind, I've always sort of perceived the form, if everyone is consistent, you know, of course, the lawyers in your organizations are worried about risk, that this form, this consistent form, collecting this information, keeping it confidential, just sort of mitigates the risk in some respects.

>> BOBBY SILVERSTEIN:  Yes.

>> MODERATOR:  So I looked at that form as a risk mitigation technique.  I mean, this is from the government and this is what we have to use and have to do.  So -- Alicia, are you concerned about the potential ADA violation, why, why not?

>> ALICIA WALLACE:  I'm not so much concerned about the potential ADA violations, but I do think applicants with disabilities might not be aware that it's now legal for federal contractors to ask the question at the applicant stage, so I think there may be an increase in complaints in that area, because the average person on the street may not know that.  We in the field who work with the consultants -- I'm not sure the average person on the street that applies for a job knows that.  A lot of disability advocates haven't shared the news also.  I'm not sure the general public will understand that.


One area I'm concerned about is additional training, it may be required for your trainers or recruiters to address some of those questions for applicants.  The applicants, if they ID, they may not know that it's confidential or the manager doesn't know that information and it's housed somewhere else, so they self-disclose assuming the person or the manager knows that person.  So federal contractors may be thinking about questions around that, and it's important that everyone understands that access to the information and is used.  It's on the form, the OMB form, hey, that's a government form, but we need to be clear that the data is confidential and will be used in affirmative action, and that's just on the applicants and the associates' side.  We have to be very clear to make sure that's confidential.

>> MODERATOR:  I think everybody wants to know that is confidential, not leaked, like any medical information you receive for accommodations, kept in a separate personnel file and kept separate, so I appreciate those comments and those words.


Let's talk a little bit now, go to the next slide and talk about the utilization goal.  Again, some controversy there, you know, I've heard a number of times and had to -- and let people know that this is a goal, this is not a quota, because I've heard it called a quota so many times.  But so let's talk about that, Bobby.  One of the things we hear feedback in is the utilization goal.  Can you give us your thoughts on the goal and how it will play out over the next couple of years?

>> BOBBY SILVERSTEIN:  Again, from my perspective, four or five years ago, I was asked to facilitate a meeting amongst disability managers in the private sector, and we kept hearing over and over again, what gets measured gets done.  And there was measurements for women and minorities, and it made a significance difference over the years in terms of focusing attention, holding people accountable, judging the effectiveness of strategy.  And so having a goal is a major, major milestone in having parity in terms of people with disabilities, protected populations.  This is a big deal.  It has a potential to make a difference.  It's a benchmark.  It's a strategy to see how well you're doing.  But at the same time, it's very important to recognize, as Lou made reference, it is not a quota.  It is not a ceiling.  If one does not attain the goal, you cannot be found in violation of 503 simply because you did not meet the goal.  It's not a finding or admission of discrimination.  But it is a benchmark.  It's a yardstick, and if you don't meet it, there's a strong suggestion, hey, let's look and see why.  Let's look and see if our outreach and recruitment are effective.  Do we have to review our processes?  Do we have to review our criteria, our job descriptions?  It sends a message that we have to check out and see how well we are actually doing.  Again, going from paperwork compliance to actual review of effectiveness of the policies, practices, and procedures that one has adopted.

>> MODERATOR:  Thank you.  Thank you very much, Bobby.  And we have seen a little bit of that, certainly, in the federal sector, I was moderating Michael Murray from OPM, and he was sharing with us some of the successes over the past year in the federal government in terms of hiring and retaining people with disabilities.  Those numbers, we're finally seeing those numbers go up a bit.  And again, they're required, they have been required now for the past couple of years or few years to create a plan and to be more proactive in terms of people with disabilities.  So we are really seeing those numbers.  So like you're saying, what is counted, you know, by people being accountable, that we're seeing that that effect on people's behaviors and ultimately on people with disabilities.  Alicia, I just want to talk about the utilization goal with you as well.  So what are your thoughts on your company's ability to reach the goal?

>> ALICIA WALLACE:  Well, ID is not mandatory, I always thought the goal was problematic.  The results we get are -- all individuals with disabilities can't be identified.  I think the government, when they allowed contractors to include those who have obvious disabilities, so that will help us increase, those who have related ADA-accommodations.  Doing it by job group, I'm not sure of the visibility data by job group is as good as it is for minority and women right now, but I do think it's problematic anytime it's not mandatory because there's no way they'll count all they employ.  Some will come in through disability organizations or just naturally, so you won't have an accurate count.  But as Bobby said, you don't have a penalty for not meeting the goal.  With the new ADAAA, we'll have to see how the numbers go.  I'm looking for a steady increase.

>> MODERATOR:  It will be good to see organizations and companies’ benchmarks over the years and see where they start out and then, you know, their metrics from then on and what they build up to.  I think that's going to be fascinating over the next few years.  And I think you answered one of our questions that has popped up as well.  You talked a bit, Alicia, about the utilization goal and how it applies to each job group as defined by the AAP.  Indeed that is the case; is that correct?  We had that question.

>> BOBBY SILVERSTEIN:  Except you have under 100 employees, and then you can use the entire work force.

>> MODERATOR:  Thank you for that.

>> ALICIA WALLACE:  That would be nice, but I don't have that.

>> MODERATOR:  Yes, you guys are pretty large there.  The organization.


So if we're looking for slide 10, let's talk a little bit about data collection and the recordkeeping required for Section 503.  Bobby, can you elaborate on some of the new data requirements?

>> BOBBY SILVERSTEIN:  Yes, what you have here is final rules specified, certain documentations or comparisons, that's the language used in the rule, pertaining to applicants and hires.  So we're really focusing here again on how we're doing in terms of the outreach and recruitment in terms of the applicant and the actual process of hiring.  And so there are a number of back data elements that OFCCP effects you will collect, and these rules are pretty significantly changed from the proposed rules which requires a number of ratios.  And they're not required any longer.  And the recordkeeping requirements are, you know, very clearly spelled out in terms of keeping information about these computations and comparisons of applicants and hires on an annual basis and maintaining records for a period of three years.

>> MODERATOR:  Great.  Thanks very much.  Alicia, do you have any suggestions on how to handle the new data collection requirements?

>> ALICIA WALLACE:  Working with the IT department closely, town acquisitions, legal, to make sure you have the bandwidth to collect the data.  We've been doing it with race and gender for a while, so I wouldn't underestimate what it would require to change your system and learn a little bit more about how your data is housed, so when you get ready to pull that data, you get it in the proper report.  So I don't think adding another year or two to retention is a big deal, but I wouldn't underestimate what it's going to mean to your IT system folks.

>> MODERATOR:  Great.  Thanks stretch for that tip.  If we're looking at slide 11, we're looking at the reasonable accommodation obligations under Section 503, and I think that the one we're hearing the most about really is contractors being required to ask if accommodation is needed.  Can you talk a little bit about any changes in your reasonable accommodation policies or practices to align with 503, Alicia?

>> ALICIA WALLACE:  I can look at those now to make sure that we've kind of aligned them with some of the -- how can I say it, people-first language and looking at the overall concept to see what regulations we have to change, if there's anything specific that we need to change for the disability for the EEO.  I think it's overdue.  I think it's been a long time since we've looked at that portion of the affirmative action plan and Lou has said he looked at a whole bunch of affirmative action plans that looked identical and we should be looking at the ARGs and to see what kind of updates.  I'm working closely with the HR policy person.

>> BOBBY SILVERSTEIN:  Alicia, you told us if you start talking too fast to tell you.  I think all of a sudden you're talking a little faster.

>> ALICIA WALLACE:  I did it.  Did you get all that?

>> MODERATOR:  I think so, but we -- certainly, your passion for the topic and you being a subject expert in this area certainly comes through.  No doubt about that.

>> ALICIA WALLACE:  What I should have done what we started was thanked the captioning person in advance.

>> MODERATOR:  That's right.  We should have forewarned them.


Bobby, do you have any notable changes or recommendations in terms of employers meeting their reasonable accommodation obligation?

>> BOBBY SILVERSTEIN:  Yeah, there are a couple of points.  First of all, there is some confusion as to whether reasonable accommodation is a form of nondiscrimination or a firm of affirmative action or both.


And the answer is, it's included in both.  The failure to provide a reasonable accommodation is a form of discrimination.  And in the reg itself there was no change with respect to the general prohibition of discrimination, i.e., to fail to provide accommodation, except to update it under the ADA Amendments Act to make it clear that accommodations are not required for an individual who comes under what's called the third prong of the definition.


The first prong is physical and mental impairment which substantially limits a major life activity, accommodation required.  And number 2, having a history of a disability or impairment.  That's required for accommodation.  But if you're regarded as -- you don't have a history of a substantial impairment, you're not as an employer, as a contractor, required to provide accommodation.  That's number one.


Number two is there is clarification with respect to ensuring equal access to the application process, particularly with the advent of use of online or job application systems.  To make sure that there is equal access through the use of those systems, and the regular also now includes a provision describing as a best practice having electronic or online -- accessible online or electronic job application system to make sure it is fully accessible and one might go to the section 508 rules or the WTAG 2.0 rules with respect to standards for what constitutes accessibility.


Thirdly, under affirmative action, reasonable accommodation affirmative action, the proposed reg required there be not only written reasonable accommodation procedures but pretty much prescribe the eight or nine procedures.  The final reg does not provide written procedures but calls it a best practice and the written components of a reasonable procedure are described in appendix B to the reg.

>> ALICIA WALLACE:  This is Alicia.  I'm glad you cleared that up.  The questions have been coming out for years, but I had to go back to the ADA, and if you were in compliance with all that, you looked at your 508 and brought those two together, it kind of helped you in more compliance with the reasonable accommodation questions that 508 came up with it.  If you've been complying with 503, you should be there, and if you've complied with the ADA and the ADAAA, you should be there.  I'm glad you talked about them as being two separate entities but the same.

>> MODERATOR:  Thank you, guys.


On slide 12, we've included a to-do list for contractors from OFCCP, including inviting candidates and current employees to self-ID and implement documentation procedures for conducting outreach and for audit.  These actions are suggested before the contractors' next AAP cycle.


And Bobby, what do you think about the final Section 503 regulations and the most important thing employers should do and do first to ensure compliance?

>> BOBBY SILVERSTEIN:  First of all, that list that you are referring to actually comes, again, from that revised FAQ, frequently asked questions.  These are a number of the things that are being suggested.  So, again, I think you need to focus on that list.  It's a very important checklist for folks to use.  One of the most important things, to me, I'm going to give you not a specific answer, but a general answer, because I think that's where we are at this point.  And that is to embrace the purposes and functions of this role, to be the corporate leaders that will -- the same kind of folks 20, 30 years ago when Executive Order 11246, executive order for minorities and extended to women thereafter, a number of companies embraced and said, this is management by objectives and equal opportunity needs to be a part of that.  I think that's the major thing, to figure out how to make this work, how to embrace the purpose and function of this rule, to change that corporate culture, to include people with disabilities, to recognize that what this is management by objectives, and you have to have an objective.  You have to measure it.  You have to be accountable to see how you're doing.  If you're not doing good, continuous improvement, make the change.  It's that overarching set of themes that, to me, at this stage, is the most important, to embrace this new paradigm.

>> MODERATOR:  Thanks very much for that, Bobby.


Alicia, what do you think the most important thing that employers can do to ensure their compliance?

>> ALICIA WALLACE:  You know, the overall concept is good.  I think that contractors just need to think of the regulation as not being new.  It's been around a while.  I think it's overdue.  I think it's truly an overhaul and it's going to take several years and people need to look at the narrative as a positive in increasing all the things that they probably should have been waiting for.  I do.  I think it's long overdue.  Get to become a little bit more comfortable with the conversation around disability and I think the goals that we have in there, the utilization goals are very aspirational, but I think we can see an increase for the time over a while as people start to self-ID the next few years.  I like to remind people with disabilities that if you -- you know, if you're out there applying for jobs, you've had a successful hire and you haven't self-ID'd, you're not helping advance your organization on opportunities that may exist in the regs.  So I think it's a good thing overall.  It's time.  We've had the narrative.  It's time to take it to the next level.  It's going to take some time, no doubt, but it's time for us to move on and enhance that piece of the Affirmative Action Plan that has been in there for a long, long time.

>> MODERATOR:  You're absolutely right.  It has been there a long time.  So most people really should be familiar with it.


On slide 13, we see the elements of the Affirmative Action Plan expected by OFCCP, such as conduct training, drafting an EEO policy statement showing top executive support for the AAP, et cetera.  But let's talk a little bit about promising practices when applying these elements.  Alicia, any vast or promising practice that you can suggest in terms of conducting outreach, training staff, encourage people to self-ID, developing the AAP or documenting?

>> ALICIA WALLACE:  All of the above, and I'm going to say that anything that was a best practice is now last practice.  I don't know if we can use that term anymore.  If you have a disability focused research group, make sure they're aware of the new initiatives as they come up.  Also, if you have, either whether it's formal or informal, the task forces, include them on the various requirements.  Ask for their assistance.  All of us are going to need help in the organization of trying to address the different pieces.  Lastly, innovations in EEO, and diversity, sometimes we try to work in the compliance space.  I would say identify HR that have a passion in the area of disability and employment and outreach and partner with them and maybe you can identify some additional resource and be more inclusive throughout your organization to reach out to either departments in your organization.  We have to remember that we're not just talking about disability.  We have to follow through with people with disabilities and all of those people in the disability will be help with outreach and some of the specific things you have to do, and really, just remembering to engage, people in all levels of your organization, are executive, middle management, and then the training is going to be required, try to think about your training and how you can enhance the training that's going on.  We'll have to take some very intentional opportunities to disclose regulatory changes.  I have to figure out now when I'm in a meeting, how can I think of this Section 503 into a habit of something else so I can get people trained or aware of the regulation and what it's going to mean to us as we comply the next year.

>> MODERATOR:  Thanks, that's great best practices there, or last practices, as you've described.


Bobby, same question.  Any best practices from groups that you've worked with?

>> BOBBY SILVERSTEIN:  To me, we're running into the Q & A time, so I'll give a quick answer, that is, by reference, and I hope you can share this, send it out as a blast, ODEP has Business Strategies That Work: A Framework for Disability Inclusion and it has, literally, 200 best practices for deal with an inclusive corporate culture, personnel processes, accommodation procedures, outreach and recruitment, external and internal communication and continuous improvement.  If you're looking for that, that's an excellent resource.

>> MODERATOR:  As we turn to slide 14, I just want to remind people, if you have regulatory or implementation questions, please e-mail OFCCP on the slide, and plan to attend the moving towards compliance webcast series and you can find all that information.  And a document that I find particularly helpful in understanding more about Section 503 is the crosswalk, the previous rule to the new rule, and we've included the link there to -- on slide 14.


So if we go over to slide 15, I wanted to point out some resources that we have as well.  First of all, and we found, certainly, an increase in requests for this.  We have Jan has these Snap!  Tool, which is an Applicant Tracking Software Accessibility Tool and you can ask us and we'll perform that test for you.


Also, we have the free webcast series, of course, including everything on accommodation issues and topics.  Those are free and monthly.  We have a just-in-time training module.  We have a micro site with those modules, they're fully accessible with captions, plug and play, and one is on the job accommodations process, so I want to tout those resources that we have.  Also, we'll be doing a 503 series, or rather, the next two sessions of this 503 series, and Jan's principal consultants, Linda Batiste and Beth Loy, will be with the ADA in the application interview stages.  So I wanted to invite you to those of the current series.  So let's move to questions.  So thanks very much, Bobby and Alicia, for helping us to understand what we can do to comply during our formal question and answer period.  Now, let's open it up for questions.  We do have a number of questions pending.  If you want to send them, send them to questions@askjan.org or use the question-and-answer pod located at the bottom of your screen, use the area to enter your question and click on the area to send to the queue.  And I've looked at the questions, and there's plenty of them, but I can say that many of them, really, are questions that I wish we had somebody from OFCCP on the line, and we did try to get someone today, but with their webcast going on and with all the changes, they were unable to help us out here.  But, like I said, a lot of these questions really are OFCCP, more questions than they are from us, although I think we can give impressions on them.  And one of the questions, somebody points out right away that the new OFCCP voluntary self-identification disability form is PDF, cannot be printed, and really, cannot be used as it's offered.  And we do have a point of contact at OFCCP, so for some of these questions, we will go to them and provide answers and link those answers to the webcast page where you needed to go into to register and to read about this session.  So we'll post it afterwards.  So I think that's one of the questions.  And we had one of our tech people here go in and attempt to use that form as well, and it's a secured PDF, so they, too, were not able to go in and print it and use it.  So we'll make this known to OFCCP and see if we can get a response from them concerning the form.

So let's go to another question.  There's a question here, what type of survey of current employees will be sufficient?  A hard copy of the form in their hands, a link to a company's internet site where the form is posted?  So, again, more questions for OFCCP, but Alicia, can you tell us, how do you envision your company doing that survey?  What's your process?

>> ALICIA WALLACE:  Are you talking about self-ID surveys?

>> MODERATOR:  I think this is the -- right, the survey -- right, exactly.  The self-ID survey.

>> ALICIA WALLACE:  Ours is automated, so the people can go in anytime.  There's not a manual form.  They can go into their conversation section and self-ID and it just houses it and only people who have a need to know can access that data.  We don't have a manual form.  I can't address that from that perspective.  We got rid of our manual form some time ago, even for the hire.

>> MODERATOR:  I think that is helpful, though.  I think the participant is asking about a hard copy and how you see it doing.

>> BOBBY SILVERSTEIN:  In the use of the word "survey," the proposed reg required employee surveys and the finer reg does not, of the contractors are required to invite employees to self-identify, but the final rule, according to OFCCP does not require the employer to survey or canvass their employees.

>> MODERATOR:  That's an excellent clarification for companies out there.


Let's see.  Another one.  The self-ID form appears to be inconsistent with the ADA's case-by-case analysis of disability and its broader definition of who constitutes a person with a definition as they did away with including a definition and instead listed examples of the disability.  Bobby, do you agree?

>> BOBBY SILVERSTEIN:  I don't agree.  Because what it says, first, is you are considered to have a disability if you have a physical or mental impairment or medical condition that substantially limits a major life activity, prong one; or you have a history, prong two; or a record of such an impairment or medical condition, prong three.  So first, it says that.  Then it says "disabilities include but are not limited to."  So what they wanted to try to do is to give the 503 ADA definition first and then come up with a list.  Now, this list is not exhaustive, and there will be some people who say, we tried to stay away from that.  And we did.  But for this purpose, this is probably a helpful strategy.  But it's important to recognize, there is the general definition and it is clear that this is illustrative, not exhaustive.

>> MODERATOR:  Thank you for that, Bobby.  Another question.  In the same way that the new form establishes some familiarity and consistency, will there be language from OFCCP to be used for job orders?  I'm sure they're talking about subcontracting.  Have any of you heard of any language coming out from OFCCP?  Again, I wish we had someone here from OFCCP.

>> BOBBY SILVERSTEIN:  I have not.

>> ALICIA WALLACE:  Me either.  The language shows what you should put in your clause, but no contractors or vendors.

>> MODERATOR:  Alicia, this question is for you.  Someone is asking, what would you see -- again, I know we're just trying to be proactive and these are just things that we're thinking about now and delving deeply into, but they're asking what do you see as a best practice for training vocational rehab counselors when discussing self-ID with your customers, with vocational rehab customers?

>> ALICIA WALLACE:  Oh, boy.

>> MODERATOR:  Yeah.  I hate to put you on the spot.

>> ALICIA WALLACE:  I'm involved with the Business Leadership Network and we talk about that from a business perspective.  I work a lot with the service providers and they're all over the spectrum on that.  I don't know if there's a best practice to tell people when and where and how to self-ID.  It's personal.

>> MODERATOR:  It is very intimate.  There are a lot of good resources out there, so I can, and as Bobby was recommending.  There's the 411 of Disclosure that's produced by ODEP, the Youth Team Technical Service Center, and that's one I know we suggest that people go to all the time.  That can be found, and we, too, have had articles written about disclosure.  So if you went to the askjan.org website and searched for disclosure, that would pull up a number of publications, including the 411 guide, so I think that would be a good resource to review.

>> ALICIA WALLACE:  One of the advantages that the governments have that we contractors don't have, they have a full database that they already know has disclosed.  If you know everyone that has applied to that agency, that's different than the person off the street that didn't come in through an agency.

>> MODERATOR:  Yes, thanks very much for that.


Another question, on slide 11, I think -- yes, this was the reasonable accommodation slide.  You say that if a person with a disability is having performance problems, that contractor should ask if the accommodation is needed.  Does this person need to have already self-identified as disabled for this obligation to apply?  Bobby?

>> BOBBY SILVERSTEIN:  I'm going to have to go to the reg for that.  I would assume the answer is -- I don't want to assume.

>> MODERATOR:  Yeah.

>> BOBBY SILVERSTEIN:  What this provision is, this is in the actual affirmative action section of the rule, not the nondiscrimination.  This is a full -- one example of a reasonable accommodation as an affirmative action.  Here is what it says, as a matter of affirmative action, if an employee with a known disability is having significant difficulties performing his or her job and it is reasonable to conclude that the performance problem is related to the known disability, the contractor should confidential notify the employee of the performance problem and inquire whether the problem is related to the disability.  If the employee responds affirmatively, the contractor shall confidentially inquire whether the employee is in need of a reasonable accommodation.

>> MODERATOR:  Thank you very much for that.  Thanks for pulling that information out.

>> ALICIA WALLACE:  How many times did he say the word "known"?

>> MODERATOR:  Alicia, I think the next question, you might be able to answer for us.  Do you have any recommendations on how to get the now required AA obligation information to applicants who apply online?

>> ALICIA WALLACE:  I'm not sure I understand that question.

>> MODERATOR:  You were making the point of how to educate people out there, individuals with disabilities about Section 503, what it really means of organizations.  And I -- I take it that this business really just wants to know what to put online to encourage people and make them aware of their rights now under Section 503.  That's what I was getting from it.

>> ALICIA WALLACE:  That's a great question.  That's a good one.  We talked a lot about culture, changing the internal culture.  I think that applicants are savvy enough to know by looking at organizations and how they interact whether they're affirmative action or veteran-friendly organization, so work through the diversity department.  Until people are sure it's okay to self-ID -- I can't remember how we did it years ago.  We'll have to look back in history and see how we got that conversation started.

>> MODERATOR:  Thanks very much for that.  I think that's another one of those evolving issues as well.  It will probably be one of those promising practices that we'll see and see what companies are really using to encourage and to educate people with disabilities.

>> ALICIA WALLACE:  On the applicant side.

>> MODERATOR:  Yeah, absolutely.  Absolutely.


Let's see.  If the federal contractors subject to AAP requirements also has a division comprised of a shelter workshop, should those people about in the AAP?

>> BOBBY SILVERSTEIN:  I'll take this.  There's a section in the regs dealing with sheltered workshops, 741.47, and the final rule actually includes in the section-by-section analysis a number of specific answers to questions about sheltered workshops, and let me try to summarize what was said.  First, the final rule retains the policy that contracts with sheltered workshops do not constitute, so I'll answer the question more broadly, and then I'll get specifically to the question raised, but I think it might be helpful to give the broader answer first.  The sheltered workshops do not constitute affirmative action in lieu of employment and advancement of qualified individuals with disabilities in the contractor's own work force.  So contracts with sheltered work force may be included with an affirmative action if and only if they train employees for the contractor and the contractor is obligated to hire the trainees at full compensation.  So the mere provision of a subcontractor of a sheltered workshop is not a form of affirmative action.  Only after trainees become employees may they be counted towards the contractor's goal.  So we're only counting the contractor's only applicants.  And then to apply with the goal, contractors must apply the standard to each of the job groups if the company has more than 100 employees, not the work force as a whole.  That way, even if they established their own sheltered workshop, which is the question here, inside the company, that would only satisfy the goal with respect to the specific jobs performed by the sheltered workshop in this specific facility where the workshop is located.

>> MODERATOR:  Thank you very much for that, Bobby.  That's very specific, and I'm sure, very, very helpful to the participants asking the question.  Thank you very much.


We have a lot of questions yet.  And so we'll filter through them here, everyone, and some of them are about disability statistics, which we can get some answers, and I think we have an article on how to get to the specifics there.  Some of more OFCCP-oriented -- or definitely for OFCCP questions, so we'll try to get answers from our point person on those and post all the answers to the questions.  What I'll attempt to do is get those questions answered and we'll post them as a handout under the description of the webcast, on the webcast page.  So if you're looking for those.  And I'll see, too, about sending the questions and the answers out to all of those who participated.  So possibly we can use two approaches with the questions.  But this is really all the time that we have today.


I just want to thank Alicia and Bobby.  Thank you very much for your answers to all of the questions.  I'm sure this has been very, very helpful, and a great presentation of that information as well.  We also want to thank Alternative Communication Services for providing the net captioning.


If you need any additional information about anything we talked about today or you still have questions, please let us know.  If you want to discuss an accommodation, please contact us at Jan.  We hope this program has been useful and valuable for your organization.


As mentioned earlier, an evaluation form will automatically pop up in another window as soon as we're finished.  We appreciate your feedback, so please take a minute and complete the form.  Again, thank you very much for attending and thank you very much to Bobby and Alicia for their expertise, and we'll talk with all of you next month.  Bye-bye now.


(End of session at 3:29 p.m.)
