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	>> TRACIE DeFREITAS:  Hello everyone and welcome to the Job Accommodation Network's monthly Webcast Series today's webcast is called "Know When to Hold Em':  Medical Inquiries and the ADA" I'm Tracie DeFreitas and I'll be your speaker today before we get started of course we need to go over a few housekeeping items.  First if any of you experience technical difficulties during the webcast please call us at 800-526-7234 for voice and hit button 5 or for TTY call 877-78  1-9403.  Second, toward the end of the presentation, time allowing, we'll have a question and answer period but you can send in your questions at any time during the webcast to our email account at question@askJAN.org or use the question and answer pod located at the bottom of your screen to use the pod type in your question and submit it to the question queue on the bottom of your screen you'll notice a file sharepod if you have difficulty viewing the slides or would like to download them click on the button that says download files.  And finally I want to remind you at the end of the webcast an evaluation form will automatically pop up on your screen in another window we really appreciate your feedback so please do stay logged onto fill out the evaluation form so let's get started today.  Our presentation is about medical inquiries and the Americans With Disabilities Act as you may know of course Title I of the Federal ADA prohibits discrimination in employment and some other areas as well against qualified individuals with disabilities and requires employers to also make reasonable accommodations to enable individuals with disabilities to perform essential job functions or receive a benefit or privilege of employment. 
Today our focus is going to be on the restrictions of the ADA with regard to employers and their ability to ask medical questions and require examinations during the very stages of the -- various stages during the employment process and we'll also learn about the disability disclosure related issues that are common around this topic  So why would you limit inquiries in employment well in the past employers requested information about applicants physical or mental conditions during the pre-employment stage.  For example employment applications would require medical information and interviewers would ask disability-related questions as an ordinary hiring practice.  
	So employers would then use this information to exclude applicants with disabilities before they even had the ability to perform the job and they weren't fairly evaluated when ADA was enacted Congress established a process in the law that would isolate an employer's consideration of an applicant's non-medical qualifications from the applicant's medical condition and this then limits what can be asked and when.  Now employers are required to evaluate an applicant's qualifications without regards to their medical conditions so there should really be a non-biased consideration of the individual's non-medical qualifications and some individuals are really -- and so individuals are evaluated for what they can do at work as opposed to looking at their medical information.  
	So let's get started by reviewing the various stages of employment on the next slide.  
	So the ADA places limitations on employers abilities to make medical inquiries and require examinations during each stage of the employment lifecycle so we have the pre-employment stage the post-offer stage and then when a person becomes a employee and starts working I sometimes give inquiries during the warnings of a traffic light or knowing when to play cards or when to hold them you have to know when to stop and hold your questions in order to avoid potentially asking about medical information that isn't needed or isn't being asked perhaps at the right time.  
	For example, the pre-employment stage is kind of the red light stage or the time when employers should hold all of their cards.  This is where questions about disability and medical impairment generally can't be asked before an offer of employment is made.  This is so employers focus on qualifications without bias caused by knowledge related to medical impairments.  Now sometimes there can be limited exceptions related to what can be asked for example when an employer has reason to believe a known impairment will affect job functions the employer may ask questions about reasonable accommodations we'll get into that a little bit more later.  The pre-employment post-offer stage is the green light or often when employers show all their cards basically.  After an offer of employment is made employers may ask any and all disability-related questions and/or require medical examinations.  Neither strategies must be specifically job related.  However there are some rules that must be followed during this stage and of course we'll get into those shortly, as well.  Then finally once an individual is hired, employers are once again restricted in asking disability-related questions.  This is the amber light stage or where you want to play your cards right because asking questions at the wrong time and for the wrong reasons can put employers at risk of violating the ADA.  So during this stage disability related questions with medical inquiries must be known what's job related and consistent with business necessity and there are limited circumstances when this will be the case so as we move forward I'm going to provide more details regarding the rules in each stage so you understand when it's acceptable for employers to ask disability-related questions and when it's not so let's start with pre-employment on the next slide. 

	Under the ADA the pre-offer stage as I mentioned is the most restrictive  Employers may not ask disability-related questions or require medical examinations during this stage  Employers must give applicants an equal opportunity to compete for jobs and determine who is qualified based on their skills, education, experience and other qualifications.  This is the time to ask about previous employment, job-related skills, career goals, aspirations, certifications, licensure, et cetera, et cetera.  
	But not the time to discuss disability.  
	So what is a disability-related question well under the ADA a disability-related question is a question that's likely to elicit information about a disability or medical condition or a question that's sort of closely related to disability in some way.  So for example, any question that will lead to information about a medical condition, legal medications a person is taking or maybe how many sick days were used in previous employment.  Could be questions about injuries a person has sustained or even workers' compensation history.  Questions that are not likely to elicit information or that may have many possible answers to a question and only some of those answers would contain disability-related information are not disability related so let's consider a few examples of what we would consider disability related.  
	So for example, do you have a disability?  Obviously this question is pretty specific to disability and wouldn't be permissible.  Why are you using a cane?  This question may lead to information about a medical condition and possible disability.  How many days were you sick at your last job?  At the pre-offer stage employers can't ask how many days an employee was sick because this can elicit information about a disability however employers may ask if an employee can meet an attendance policy because you're not talking about necessarily how or why the individual used the days that they were off.  Another example have you ever filed a workers' compensation claim questions about workers' compensation obviously relate directly to an individual's impairments so they are typically going to be disability-related questions.  One more, what medications are you taking?  Questions about medications during the pre-employment stage will almost always lead to information about a medication and are inappropriate during the pre-employment stage.  So medical inquiries are not permitted on employment applications during job interviews, during background and reference checks so anything having to do with that sort of pre-employment stage you have to be very careful what's being asked.  Also employers may not ask third parties questions that can't be asked of an applicant themselves.  Prospective employers cannot ask former employers about disabilities or accommodations provided during previous employment so if you know you can't ask the applicant, you also can't ask someone else related to that individual in some way.  For obvious reasons employers may not require medical examinations during the pre-offer stage, either. 
Examinations that are not medical are permitted like physical agility tests or personality tests.  But examinations that are medical in nature are not permissible.  
	On to the next slide.  
	So let's review some other acceptable inquiries during pre-employment.  During pre-employment stage all applicants can be asked about ability to perform job functions, including whether applicants can perform job functions with or without reasonable accommodations.  This is because an employer is entitled to know if the applicant can perform the functions of the job  So e to, an employer may see the physical requirements of a job such as the ability to lift a certain amount of weight or ability to climb ladders and then ask if the applicant can satisfy these requirements with or without accommodation.  This sort of term commonly confuses people so let me make the point that the idea here is simply to determine if the individual can perform the job duties, yes or no?  
	The employer can't ask if -- with an accommodation or without.  But rather simply can the duties be performed?  So the idea here is you're not separating with or without.  You just want to know can the individual -- does the individual feel as though they can perform the duties.  There's no duty for the individual to state that an accommodation will be needed.  But if they know an accommodation will be needed and they know that that will enable the person to perform the job duties then they can answer the question yes.  Of course during this stage employers may ask about non-medical qualifications, skills, education, experience as I mentioned earlier.  You know, that all holds true here.  
	I mentioned that an employer may not ask how many sick days had been used in the past because this could lead to disability information.  But questions about the ability to meet an attendance policy are permitted.  For example, how many Mondays and Fridays were taken off could also be asked because those types of questions are designed to sort of assess whether or not there's been an abuse of leave for example.  It's not specifically disability related.  But you can use that information to detect abusive leave.  
	So during the pre-offer stage some employers ask about drinking habits.  Like do you drink alcohol?  This is also permitted as long as questions are not too probing so if the questions are more in-depth such as how frequently or how much alcohol, then these questions could  elicit information about alcoholism and would be unacceptable about the ADA so you just have to be careful not to be too probing with those questions.  What about current and prior illegal drug use?  Again this depends on the nature of the question.  Questions about current illegal drug use are acceptable because current illegal drug use isn't covered under the ADA however probing questions related to past illegal drug use for example have you ever been in rehabilitation for illegal drug use or related to past addictions those kinds of questions, those would not be acceptable.  You're going too far.  And those with a history of addiction and recovery are protected from discrimination under the ADA.  So you really have to think about how far you're going with those questions and what sort of information is being requested.  
	Next slide.  
	So just to be clear on what cannot be asked before an offer of employment is made, employers can't ask questions about disability unless accommodation is requested for hiring and the disability is not known or obvious.  Then an employer may ask about the disability and need for accommodation for hiring.  But should limit the scope of inquiries to determining if an impairment exists and what accommodation is needed for hiring.  So again, you're not asking for probing information.  You're simply justifying the need for accommodation for the hiring process.  
	No questions about lawful drug use you just heard me talk about illegal drug use now we're talking about lawful drug use this is different now an exception to this rule could be if an illegal drug test is required and the results need to be validated.  So for example, some legal drugs may produce a positive result during drug testing.  Giving an applicant the opportunity to disclose legal drug use after a positive result could validate that they are not using illegal drugs.  
	In general, an applicant may not be asked general questions about ability to perform major life activities like standing, lifting, walking, et cetera.  Unless these functions are specifically related to the applicant's ability to perform essential job duties.  I mentioned this earlier when I was talking about lifting and climbing ladders.  So it's -- here the key is are those major life activities specifically related to the ability to perform essential job duties.  
	Questions about workers' compensation I already mentioned those aren't permitted.  Mentioned also that employers can't ask questions of others that they could not ask the applicant.  So that's just to go over a quick summary of the cans and can'ts basically.  
	So now on the next slide let's address some common questions.  At JAN we are sometimes asked if applicants are required to disclose their medical impairment during hiring.  There's essentially no obligation for an individual to disclose their disability at any particular time.  But there can be limited exceptions to that  So generally employers may not require applicants to disclose information about a disability prior to an offer of employment.  An exception to this rule is when an accommodation is needed to complete an online application, participate in a job interview, or to take an employment test in this hiring stage.  In these circumstances an employer may not an applicant I'm sorry may need to disclose medical information in order to receive accommodation  This is because only individuals with disabilities are entitled to receive accommodations.  And so an individual may need to justify their entitlement to an accommodation.  So this is sort of one of those exceptions to the standard that may come into play in the pre-employment process.  
	Next slide.  
	So a question we sometimes receive related to the pre-employment pre-offer stage is, can employers ask if reasonable accommodation will be needed for a candidate to participate in the hiring process?  So can employers ask if an accommodation will be needed or tell applicants how to request accommodations for hiring.  
	So this question is a little bit different than the question before.  Now we're talking about you know -- we're looking at the hiring stage and whether or not the employer can ask questions about it  So the answer is yes.  So according to the Equal Employment Opportunity Commission, EEOC, employers can tell applicants what the hiring process involves and ask whether a reasonable accommodation will be needed for the hiring process.  The inquiry may only be related to the hiring process, not related to any accommodations that may be needed to perform job duties.  And another -- so you're staying focused on, again, that hiring process, not looking ahead to performance of job duties.  
	Another approach which I would suggest is for employers to simply inform all applicants about what to expect during the hiring process.  And how to go about requesting accommodations to participate, if needed.  Rather than asking applicants if accommodation will be needed.  I think if you can avoid asking questions and instead inform applicants about the hiring process, have an informed hiring process instead, then the onus will then fall on the individual to make it known to the employer that an accommodation is needed for the hiring process, the employer gets out of asking those questions, and the employer is informing the individual how to go about getting what they need in order to have an opportunity to apply for the job and interview and that sort of thing.  
	So the employer is kind of walking away from asking unnecessary questions and instead enabling that individual to do what they need in order to request accommodation for that process.  So that's just something to consider.  
	Next slide.  
	So when disclosure occurs during the hiring process, it may be because an accommodation is needed for that process.  Then the applicant can be expected to answer questions about their disability need for accommodation.  But this should be done in a timely way in order to not affect the hiring process.  The candidate can be expected to explain how the accommodation will enable them to participate in the hiring process and may be asked by the employer to provide reasonable documentation about the disability for which the accommodation is needed.  If the impairment is not obvious.  
	I think what's important here is to think about what you know and how it affects the process.  
	So what's reasonable documentation in this pre-employment stage?  On the next slide.  
	For the purpose of confirming the need for accommodation during hiring an applicant can be asked to provide let's say just a note from an appropriate professional maybe a health care provider or rehabilitation counselor that simply explains the individual's disability and why they need an accommodation for the hiring process.  Remember employers aren't required to request this medical documentation but they have the right to do so given the appropriate circumstances.  This is not the time to ask probing questions.  But rather only to ask limited information to confirm the person's entitlement to the need for accommodation for the hiring process.  And that's only if it's needed.  But I think it's important to understand what can be asked if it's absolutely necessary.  
	Next slide.  
	So the next question, before an offer of employment has been made, may employers ask applicants if accommodations will be needed to perform job function?  Here we're looking at something quite different.  So it's not just about the hiring process but rather we're kind of looking ahead at performing job duties.  So it's a little different.  So the answer is sometimes.  But again, the employer must have a reasonable belief that accommodation will be needed to perform job functions before there can be any discussion about the future need for accommodation.  
	So when might there be such a reasonable belief?  Well when there's knowledge of an obvious disability that will affect performance of job function or because a hidden disability that the applicant has voluntarily disclosed during the pre-offer stage or because the am capital has maybe voluntarily disclosed the need for accommodation already during the hiring process.  So sometimes one or more of these criteria will be met.  And it's probably -- you shouldn't probably discuss accommodations at this stage unless it's part of the process of determining if the applicant is capable of performing essential job duties so for example in the case of an applicant who is blind who must be able to access information from a computer screen, in a situation like that, an employer may need a better understanding as to whether or not an accommodation will enable him to access the information and how so if there would be no need to discuss detailed information about the applicant's medical impairment other than to know if he maybe doesn't benefit from magnification or does there can then be discussion about accessing information from the computer using screen reading software as an accommodation.  So in this kind of situation it's going to be based on what information you have, how it affects your ability to determine if the person is qualified and then also to get some ideas around how this person could be successful in performing the job duties so this of course is just an example but it's a pretty good example to kind of show when it may be possible to go to that next step but to always remember to keep your questions focused on sort of the can-do and the how an individual would be able to perform those job duties 

	Next slide.  
	Another question we sometimes receive at JAN is may employers ask a particular applicant to describe or demonstrate how he or she would perform the job tasks if other applicants aren't asked to do so  Applicants may ask all -- employers can ask all applicants about the job functions as long as all applicants in the same job category are asked to do this but here we're talking about a situation where the employer does not ask this of everyone  And wants to ask a particular applicant.  So that kind of changes things a little bit.  There can be situations when employers may ask this of a particular applicant but only where there is a reasonable belief that the applicant won't be able to perform job duties because of a known disability.  
	A known disability is one that's either obvious or voluntarily disclosed by the applicant now I'm going to say clearly this does not mean that just because the employer is aware of a disability that they can ask the individual to demonstrate or describe how they would perform job functions.  If there's not a good reason to believe the applicant would be unable to perform the job functions, then the threshold hasn't been met to ask this particular applicant a question so again and I'm going to say this over and over, a lot of this comes back to what you know and what you can reasonably believe based on that knowledge.  
	Next question -- next slide.  I'm sorry.  
	I previously mentioned that employers can't require individuals to disclose disability-related information during pre-employment for the most part with limited exception but there are certain rules that can be followed where employers can ask applicants to voluntarily disclose their disability status without violating the ADA's restrictions on medical inquiries.  Employers who are required to undertake affirmative action based on Federal, state or local laws.  And those who use disability related information to benefit individuals with disabilities can invite applicants and employees as well to voluntarily disclose or voluntarily self-identify as having a disability.  
	In requesting this information employers must state clearly in writing or otherwise that the information is being requested on a voluntary basis that it will be kept confidential that refusal to self-identify will not subject the person to any adverse treatment and also that the information will be used only in accordance with the ADA or other Federal laws that require affirmative action for example like Section 503 of the Rehabilitation Act.  503 requires certain Federal contractors to invite applicants to disclose that they have a disability so this is something that Federal contractors are required to do  There is a specific form the voluntary self-identification of disability form that Federal contractors must use when inviting applicants to disclose a disability the Office of Federal Compliance contract programs offers this form it's shown here just because I like people to get an idea of what's included in the form.  Let's move to the next slide real quick.  
	I have excerpted a little bit of information from that direct form here on this slide just as a way to explain the form is not that intrusive some individuals are concerned about self-identifying because they don't want to offer a lot of information but this self-identification form states certain disabilities to kind of help people understand what they are looking for, I won't name all of these but blindness, diabetes, missing limbs, these are just examples, epilepsy and of course the list is not exhaustive by any means.  It goes onto ask the individual to simply check one of the boxes as shown here.  That states that either the individual has or had a disability, does not have a disability or does not wish to answer.  And so you have to remember this is a voluntary form.  It's all the form asks for.  
	So no further information has to be provided by the individual.  There's no need to voluntarily disclose any more information than this or any at all.  So again, remember it's a voluntary self-identification.  But this is something that could come up in the pre-offer stage of employment.  Oftentimes will then also come up later once an individual has been employed over a period of time, as well  So we just want to make everyone aware of that.  
	Next slide.  
	So the next let's move ahead to the pre-employment post-offer stage of employment.  This is where the employer has made a bonafide offer of employment to the candidate and the candidate has accepted a position.  But they have not yet begun working.  The offer of employment may be contingent on the satisfactory completion of medical inquiries and exams and other types of testing, as well.  
	Next slide.  
	The post-offer stage is the least restrictive stage when it comes to the rules related to medical inquiries.  Here employers can play everything in their hand.  It's the green light stage of the process.  They may ask any disability-related questions they wish.  And require medical examinations, as well.  There are just a few rules that have to be followed at this time.  
	According to EEOC, disability-related questions and medical exams do not have to be job related during the post-offer stage.  So this means that employers may ask about workers' compensation history, prior sick leave usage, illnesses, diseases, impairments in general, physical and mental health.  Employers may also condition job offers on the results of medical inquiries or exams during this stage.  And can also request additional medical information or exams based on findings from an initial evaluation.  
	Now, I mentioned there are some rules, mainly two.  While any disability-related question may be asked, employers that ask post-offer disability related questions will require post-offer medical examinations or require those, they have to make sure that all employees entering into the job category are subjected to the same questions or examinations regardless of disability so you're treating all individuals coming into the job category in the same way with regard to those job inquiries also all medical information obtained in that stage becomes a confidential medical record and the employer must comply with the confidentiality requirements of the ADA so those are the two main rules during this post-offer sort of open season type stage.  
	Next slide.  
	Now, during post-offer all medical inquiries and exams -- after medical inquiries and exams sometimes applicants are excluded from employment because of information that was obtained during this stage so when an applicant is excluded on the basis of medical information and a job offer rescinded the reason for exclusion has to be known what's known as job related and consistent with business related necessity you've heard me use those terms and they come up a lot in the ADA but what does it mean exactly well job related means the qualification standard or test or selection of the criteria of the employee hasn't met has to be a legitimate measure or qualification for the specific job the person is applying for not just a class of jobs so it has to be related to that job the requirement has to reflect what's necessary to perform the specific job duties.  Consistent with business necessity means the measure must be related to the ability to perform the essential functions of the job not the marginal job functions so we really have to stay focused on what's required of this person in this particular job and what job functions must be performed in order for this person to be qualified.  Even if a standard is found to be job related and consistent with business necessity if it screens out an individual with a disability on the basis of that disability, then the employer has to consider if the individual could meet the standard with a reasonable accommodation.  So for example if it's found that an individual has a lifting restriction for a position that does require lifting is there an alternative way to move whatever must be moved that would enable the individual to complete the task such as a compact lifting device. 
If so, then the employer can't exclude the individual from the employment -- from that position solely on the basis that the individual has a lifting restriction.  So if a job offer is rescinded based on medical information obtained at this stage then the employer has to be prepared to demonstrate that the individual wasn't qualified for the position, couldn't be accommodated or that direct threat would result in some way and couldn't be mitigated with reasonable accommodation.  
	So it's really important to kind of keep this in mind during the post-offer stage.  To make sure that you're taking a look at what questions are being asked, how it affects an individual to be considered qualified and whether or not reasonable accommodation is a factor in that.  
	Next slide.  
	So talking about medical examinations then, what's considered or classified as a medical exam under the ADA.  A medical examination is a procedure or test that seeks information about an individual's physical or mental impairments or their health.  As I've shared medical exams can be required during post-offer with all those entering into the job category are examined medically then employers cannot simply pick and choose who must undergo an exam so what are some of the indicators that an exam is medical.  Well if the exam is let's say administered or interpreted by a health care professional it's pretty clear it's medical in some way if it's invasive like let's say a blood draw for example here that would be considered medical.  If it maybe measures physiological responses such as heart rate or blood pressure then you're looking at a medical examination.  Or if it's designed simply to reveal an impairment or physical or mental health in some way so these will all be factors you'll look at in deciding if something is considered a medical examination.  Next slide.  
	Some exams that are not considered medical include let's say psychological exams unless they are medical.  So for example a test that measures personality traits is not medical.  But a test that's designed to diagnose mental health impairment is considered medical.  Vision tests, unless medical.  So for example, a test that measures ability to relabel to perform job functions is not medical.  But a test that diagnoses vision impairment is.  
	Tests to determine illegal use of controlled substances do not fall into the restricted medical exams category because use of illegal substances is not protected and employers have the right to test for illegal drug use.  Physical agility tests that measure ability to perform tasks are not medical unless a physiological response to the activity is measured so if you're performing a physical agility test and then checking heart rate and blood pressure afterwards then it becomes medical.  Examples of examinations that are medical also include tests for alcohol use, physical examinations and blood tests as I've mentioned to you  
	Next slide.  
	So sometimes post-offer exams reveal information that lead employers to request additional information.  In order to determine if the individual is qualified and able to perform essential job functions sometimes a little bit more information is needed because of what's been revealed at this stage.  So after an employer has obtained basic medical information from a candidate like they have with all others the question becomes can a specific individual be asked to provide additional medical information beyond what others are asked to provide?  According to EEOC, the answer is yes  As long as the follow-up exams or questions are medically related to the previously obtained medical information.  So the idea here is to obtain clarification or maybe a little bit more information about medical history that's relevant to the individual's ability to safely perform the job function.  Employers shouldn't use this as an opportunity to seek unrelated medical information  So for example, if an individual has an impairment that affects her ability to lift, more information can be obtained regarding why.  What limitations exist?  What restricts the individual from lifting?  How does the impairment affect performance of job functions or how would it affect the performance of job functions?  
	Are the restrictions or limitations permanent in some way.  So these are questions that could sort of come after you've received a little bit of information about a medical impairment during this post-offer stage of a particular individual.  
	All right.  Next slide.  
	So I would call the most restrictive pre-employment or red light stage and then the least restrictive post-offer green light stage and next we are headed into the employment stage.  
	This stage begins the moment -- begins the moment an employee walks through your door.  You know when they have been hired and that first day they start the job and it ends the day the person packs up and leaves their things behind.  So I think it's starting -- it's that lifecycle point where they begin and then where they are leaving the job, you have to keep in mind the medical inquiries that might be asked of employees during this stage.  
	Next slide.  
	So you should proceed with caution during this stage because medical inquiries and exams are restricted once again.  This is where employers should be careful about the cards they play, the questions they ask.  They need to know when to hold them during this stage.  Medical exams and inquiries of employees must be job related and consistent with business necessity there's that term again.  This applies to medical questions asked of all employees not just those with disabilities.  Next question, I'm sorry, next slide.  
	What does this mean a disability required inquiry or exam of a employee can be job related and consistent with business necessity when a few different criteria are met.  When the employer has a reasonable belief based on objective evidence that an employee's ability to perform essential job functions would be impaired by a medical condition or an employee would pose a direct threat due to a medical condition  Reasonable belief must be based on objective evidence obtained or reasonably available to the employer so before making the inquiry or requiring the examination so you have to make sure that you've met that threshold of really having the information before taking that next step to ask questions or requiring the examination disability required inquiries that follow up for reasonable accommodation when the disability and need for accommodation is not known or obvious.  They may be job related and consistent with business necessity as well and I would say in my experience in what we do here at JAN, that's probably what we hear about the most is this stage where someone has requested an accommodation and the employer needs more information to justify that person's entitlement to the accommodation.  
	So it's one of the more common reasons employers make medical inquiries of employees.  
	Much of my time as a JAN consultant is spent instructing employers on the process of requesting medical information when they are engaging in what we call the Interactive Process.  Other situations that may be job related and consistent with business necessity when medical exams are incurred may be requested of employees also include periodic medical examinations or other monitoring under specific circumstances like for employees who might be in positions of public safety and examinations might be required in those situations.  
	When disability information is revealed during these inquiries, employers -- employees are often forced to disclose their medical impairment when they haven't done so already.  This is where accommodation may need to be discussed for the first time, if needed, due to the medical impairment so that also happens, as well.  
	Next slide.  
	So now when I talk with employers about requesting medical information about employees I really suggest to proceed with caution and think about what's already known before you're taking this step.  Also think about what information is absolutely necessary to proceed with the Interactive Process  And provide that accommodation.  If the disability and need for accommodation are known or obvious it may not be necessary to request medical information.  And if it's not, keep your questions -- or if you do feel as though you need to ask those questions, then try to keep those questions directed toward learning about the impairment, what limitations or restrictions are involved, the impact of the impairment on the performance of job duties and what sort of accommodation may be needed.  Sometimes medical information really isn't necessary.  But other times it can impact the Interactive Process.  
	In a situation where an employee has already provided sufficient medical information to establish the disability in the past, then there will not be a question to request additional medical information so employers sometimes get into trouble in those kinds of situations.  For example, let's say it's been a year and the employer wants to confirm that an accommodation is still needed.  If the disability was established to receive the accommodation, then the employer's question should be related to the continuing need for accommodation.  Not the medical impairment.  So you're not asking for updated information about the medical, you're asking for information about does this individual still need the accommodation because of the impairment.  
	Sometimes medical information is disclosed in response to counselling for performance or conduct issues.  
	And employers aren't sure what to do next in those kinds of situations.  When counselling employees, you want to actively listen to responses to statements about performance  If an explanation has been offered for not meeting those standards and that includes a disclosure of disability or limitations associated with the medical impairment then you want to proceed with the Interactive Process.  And if information about the disability was not known previously then medical information may be needed to proceed in that process.  So it just depends on that situation.  
	If an employee has asked for help or implies the need for help in meeting performance requirements, remember, it may not come in a pretty little package as far as the request for accommodation but they are letting the employer know that something is needed because of the medical impairment so that's when you're going to be engaging in that process and you may be moving forward and requesting medical information if it's not quite clear why this is happening or why the individual is requesting some assistance so listen closely what the employee says and what you know already before you're jumping in to take next steps and requesting information.  
	Next slide.  
	In some situations it will be quite clear that the situation should proceed to the Interactive Process.  Sometimes employers are still uncomfortable outright asking if an accommodation may be needed.  JAN frequently receives questions from employers about whether they may, must or should ask employees if they need reasonable accommodation remember asking an employee if they need an accommodation is classified as a medical inquiry under the ADA so you have to pay attention to the rules regarding medical inquiries.  
	An employee may ask an -- an employer may ask an employee with a disability whether they need a reasonable accommodation if they reasonably believe the employee may need an accommodation so when it makes sense to -- when the employee hasn't outright requested the information but the employer has a reason that there's a disability affecting performance, when does that happen according to EEOC employers can initiate that process without being asked.  If the facts of the situation meet that reasonable belief standard that I've mentioned before.  And in this case it means the employer knows the employee has a disability, knows or has reason to know the employee is experiencing workplace problems because of the disability and knows or has reason to believe that the disability is preventing the employee from requesting accommodation  Once again, this situation is of course going to be dependent on what is known already.  So employers aren't expected to guess when an accommodation may be needed.  But if these factors are in place but of a -- because of a known or disclosed disability then it may be necessary to engage and ask those questions  There's nothing wrong with asking an employee whether they need an accommodation when you are sure they have met this standard but I would say this is perhaps a different way and this is going to sound familiar we often suggest offering support and again informing employees that assistance is available to enable them to perform job duties.  And/or meet performance standards.  
	So here, again, we're getting to this not asking questions so much as again informing people about the reasonable accommodation process.  You might explain that assistance is available, for example, you might say something like if you believe there's anything we can do to support you in performing the job or meeting the required performance standard please let XYZ person know so it let's the individual know how to go about asking for that help.  Offering support, you're not asking questions, there's no mention of disability or accommodation which means no worrying about the medical inquiry rules.  This creates a safe space for disclosure and also opens the door to discuss reasonable accommodation and engage in the Interactive Process.  
	So JAN offers a few resources on this topic.  You can see the ENews "Mother May I?  Must I?  Should I?".  And the JAN ENews "To Ask, or Not to Ask? - Knowing When to Request Medical Information".  So open the door to discuss the accommodation and the employer may decide if medical information is necessary to proceed with the process sufficient medical information may be needed to understand more about the individual's need for accommodation.  So let's briefly address the medical documentation.  Next slide.  
	When accommodation is requested employers may ask for reasonable documentation about medical impairment and functional limitation.  Of course only limited or sufficient information may be expected.  Not complete medical records.  Documentation is considered sufficient.  Essentially if it's saying the individual has a disability or impairment and they need an accommodation because of that impairment.  In some ways it should describe the nature, severity and duration of the person's impairment.  It would describe the activity or activities that the impairment limits in some way.  To the extent that the impairment limits the employee's ability to perform their essential job duties and why the requested accommodation is needed, as well.  So those are the kinds of things that you're going to be looking for to consider something to be sufficient in terms of medical information.  
	JAN does offer a sample request for medical information form for employers.  The document includes questions to help determine whether an employee has a disability and if accommodation is needed.  It's simple and generic and we encourage employers to customize it to meet their needs.  When I advise employers about requesting medical information, I suggest including a list of specific job-related questions when they ask an employee to go to their health care provider it's absolutely more effective to ask specific questions than to simply send a job description and ask the provider to respond.  
	It allows you to be more specific about what you're looking for.  And keeping it directed at the person's abilities and what needs they have on the job.  
	So ask what you need to know in order to understand the individual's limitations.  And why they are having difficulty on the job  If you try to -- try to keep it specific to that.  I think you're going to get what's needed in order to proceed in the accommodation process.  
	The medical inquiry and response to an accommodation request can be found in the A to Z section of askJAN.org under the topic of medical inquiries and then it's also under the sample inquiries, as well.  I'm sorry; sample forms.  But it's also linked here, as well.  
	Next slide.  
	So I've covered a lot of information related to medical information for employers already but now let's address some of the more Frequently Asked Questions with the little bit of time we have left we see so many questions related to the Interactive Process and medical inquiries and many employers have to know -- want to know if they have to request medical in order to proceed with an accommodation request so one of the questions is, is medical documentation required as part of the Interactive Process under the ADA  And the answer is simply no.  Under the ADA employers may request medical information when a request for accommodation is received.  However, EEOC has stated that this should only be necessary when the disability and need for accommodation are not known or obvious  
	So of course it is a common practice for employers to request medical information as part of the Interactive Process.  However, there's just no requirement under the ADA so it's a right the employers have when the need is there.  
	It's commonly a matter of policy and practice many employers have policies and practices around when they will request that information.  But keep in mind the individual who requested the accommodation is often the best source of information about their medical impairment and limitations.  And so an employer may also just simply discuss the impairment and limitations with the employee without taking that next step.  Every situation is going to be case by case.  You just have to, again, take a look at what's known and figure out what's needed in order to decide if someone is entitled to receive an accommodation and what will be the best accommodation.  Next slide.  
	Another question we commonly receive is when requesting medical documentation, can it be required that the documentation come from a medical doctor?  Again, this is usually in response to a request for accommodation.  And according to EEOC, medical documentation may be requested from what's called an appropriate health care or rehabilitation professional.  The provider does not have to be an MD, a medical doctor, necessarily.  Examples of providers may include doctors, including psychiatrists, physician assistants, psychologists, nurses, physical therapists, occupational therapists, vocational rehabilitation specialists and the list can go on.  I would say I hear this question a lot related to chiropractors the key really is asking the question is the individual who is providing the information credible and knowledgeable about the employee's medical impairments and limitations?  And so if you know that that individual is someone who is familiar with the person's impairment and their limitations and they can speak to the need for reasonable accommodation then that individual can certainly provide the information that's needed.  Next slide.  
	Sometimes employers make changes at work for employees for reasons that are unrelated to disability and this is an area that we do hear a lot about.  We don't really call these changes accommodations.  For example, schedule modifications for child or elder care reasons.  Work from home for convenience, ergonomic equipment to prevent injuries, et cetera.  You know in these situations employers don't ask for medical information because there's not a medical need for the change.  But these changes really equate to benefits of employment that employees with and without disabilities are entitled to.  
	So if work-related modifications are made for employees without disabilities like flexible scheduling or telework then there's the question can medical documentation be required from employees with disabilities who request the same adjustments as those without disabilities?  
	And the answer is no, not to receive the same modifications or benefits as employees without disabilities.  So employers should remember that if the type of flexibility or this change or this modification in the workplace is available to all employees as a matter of policy or practice that employees with disabilities shouldn't have to jump through unnecessary hoops by providing medical documentation to receive the same benefit  Even if that benefit is needed because of a disability.  
	So if the employee with the disability qualifies for the benefit then they should be entitled to it in the same way as other employees regardless of the reason why.  Next slide.  
	So JAN sometimes receives questions related to second opinions or employers wanting a separate medical exam so may an employer require a health care professional of the employer's of the employer's choice when the employee requests a reasonable accommodation?  An employer may require an employee to go to an appropriate health care professional of their choice if the employee provides insufficient documentation from their health care provider.  If an employee provides what would be insufficient documentation in response to the initial request for information, the employer really should explain why the documentation is insufficient and allow the individual to cure that insufficiency and provide what's needed provide the missing information in a timely manner before requiring an independent examination.  
	Documentation is insufficient if it doesn't really specify the existence of an impairment.  It doesn't explain the limitations or explain the need for reasonable accommodation or maybe the health care provider doesn't have the expertise to give an opinion on the matter.  So in those cases the information may be insufficient so again I encourage employers take that next step to ask the individual to provide what's needed I would say even go another step.  If you've asked the individual to provide what's needed and they haven't been able to do so, seek their consent to communicate directly with the health care provider so that you can ask your questions directly.  You must have consent in order for the provider to speak with you directly.  
	EEOC does state that when an employer requires an employee to go to a health care professional of the employer's choosing then the employer must pay for all of those costs, as well so if you're taking that next step and requiring that examination the employer will be responsible for the cost associated with that but by sending them initially to get that information the employer is not responsible for those costs.  
	All right, next slide.  
	So understanding the rules around medical inquiries and exams and the ADA can be really tricky and we really just covered a broad overview of the more common issues that JAN hears about.  We offer a number of resources that may be helpful.  If you would like more detailed information regarding this topic.  These are a number of resources that are available on the askJAN.org Web site so we have JAN's "Requests for Medical Documentation and the ADA" which I've mentioned.  JAN's "To Ask, or Not to Ask? - Knowing When to Request Medical Information".  We offer a publication about "Disability Disclosure and Employment" that covers a number of disclosure related issues and medical inquiry issues and then of course two of the best resources on medical inquiries are offered by the EEOC directly, "Pre-employment Disability-Related Questions and Medical Examinations and the ADA" and then "Disability-Related Inquiries and Medical Examinations of Employees Under the ADA" you will also find information regarding medical inquiries in some of the EEOC's other publications such as an reasonable accommodation and performance and conduct standards so EEOC really does offer a great deal of very useful information regarding this topic that can guide employers in what they are asking.  
	And of course don't forget other resources I've mentioned throughout the PowerPoint.  So make sure you go through and check out those hyperlinks.  
	So that's the end of the presentation portion of the program.  We did cover a lot of information  We do have time for a few questions.  So let me just take a look here at what has come through on the chat.  
	Let's see here.  This is one that says is it permissible to request updated medical certification if the reasonable accommodations previously agreed to change?  For example an employee has flareups requiring intermittent time off the doctor estimates one to three times a month up to three days occurrence now the employee is missing time off in excess of what's originally agreed I really like this question because it's one I do receive frequently.  Leave issues can be complicated, particularly intermittent leave issues and sometimes employers need a bit more clarification  And I think that when you have a situation where a -- the provider has already given an anticipation or estimate of the number of absences that can be expected that may be time to check in.  I also think that's part of the monitoring process of the Interactive Process, as well.  Because you've noticed a change.  There's something that doesn't seem to jive with the information that you've already received  So my suggestion in that case is certainly to check in with the individual.  You can explain that you have noticed a change.  That the accommodation isn't quite being met in the way that it was originally agreed to.  And ask, you know, what's going on?  Is this person needing additional time beyond what was already anticipated by the health care provider.  Then when that happens if that's the case I think yes you can ask for I wouldn't call it updated information so much as clarification regarding the need for accommodation.  So in that sense you're not requesting for more medical information, but what you can do is have the individual go to their provider or seek consent to speak with their provider to find out why the individual is using more time than was expected and if more time is going to be needed so you can then reevaluate the accommodation, confirm the person is using leave appropriately based on their provider's suggestions and then decide if there need to be some changes in the accommodation. 

	So in that case, again, you're not focusing on getting updated medical so much as you're asking for confirmation or clarifications I should say regarding the need for accommodation.  
	All right.  Let's take a look at a few more.  
	All right.  Is asking about diagnosis legit?  Providing it helps in determining type of accommodation, specifics of . . . so we do get this question related to providing a diagnosis or requesting a diagnosis.  And I'm going to say it's a little bit tricky.  So we can speak to you from the standpoint of the Americans to disabilities act that provides guidance or technical assistance regarding the ADA it's our understanding that the employer can request a diagnosis or specific impairment involved when they are trying to determine if an accommodation can be provided.  But what I would encourage you to do is become familiar with your state laws, as well.  Every state has their own law similar to the ADA.  And some of those states do restrict what employers may ask as far as medical diagnosis.  So what I would encourage you to do is to really think about do you absolutely need the diagnosis in order to proceed in the accommodation process?  I think it's important to understand how is the individual impaired.  What are their limitations?  And how do those limitations affect the ability to perform job duties in turn why does that mean they need an accommodation but knowing the specific diagnosis doesn't really always provide or yield the information that's needed to decide if an accommodation can be provided  
	So under the ADA it's our understanding it can be requested.  I do think you want to be cautious and also want to be familiar with what your state allows you to ask  Because that's going to supersede what the ADA allows for.  So think about, again, it comes back to what's known and how the information is going to help you decide whether or not the person needs an accommodation.  
	Okay.  Here is another one, what if an employee has a doctor as note stating they can't lift over 40 pounds but it's part of their essential job function the employee stated during the interactive conversation that they didn't want any accommodations and they also put it in writing and the employee's performance is suffering?  But they are refusing accommodation.  So what do we do?  This is something that sometimes happens.  You notice that -- you've got a couple of things going on here, one the person has a note stating they can't lift over 40 pounds.  It's part of what they have to do to perform the job duties but they are saying they don't want an accommodation and I think it's important here to inform the individual that it's essential to their position that they be able to move 40 pounds.  I'm saying move specifically because I think we have to take a look at is it lifting it or is it moving it?  Is there an alternative way of moving whatever needs to be moved using assistive device in some way, changing how it's moved, seeking assistance so that's the accommodation piece of it.  But the fact of the matter is, it's part of the job and sometimes people don't recognize that they may have limitations affecting their ability to perform the job and the employer doesn't have to remove those essential job functions so one here it's informing the individual of what's expected of them, helping them understand that without an accommodation, if they can't perform the job duty and meet the performance standards then they are not qualified.  So someone can certainly refuse an accommodation but at the end of the day it comes down to their ability to perform job duties and without that accommodation an individual cannot perform the job duties, if that's the case, I think it's important that the employer -- for the employer to help them understand that it means they are not qualified I think in a situation like that it's really working through it so the individual understands that an accommodation might enable them to perform the job duties. 

	In that case they are refusing the accommodation but it may be needed in order to remain in that position and further information might be needed to help understand why they can't lift over 40 pounds in that type of scenario.  
	It looks like it's about 3:00 o'clock.  So we're going to wrap it up here that's all of the time we have if you need additional information or want to discuss an accommodation or ADA issue please feel free to contact JAN the contact information is available on our Web site askJAN.org.  Thank you to Alternative Communication Services for providing the net captioning for today's program and finally, thanks to everyone who attended today.  We hope the program was useful.  As mentioned earlier an evaluation form will automatically pop up on your screen in another window as soon as we're finished and we appreciate your feedback so much so we hope you'll take a minute to complete the form and this conclude's today's webcast.  
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