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Many questions were received during the Time, Attendance, and Leave JAN Webcast. Following is a summarization of those questions and relevant responses. Many questions had a common theme and thus, we’ve categorized the issues into topics as opposed to answering individual questions. JAN provides this information as a tool to assist individuals in engaging in the interactive process when resolving accommodation situations. This information is not legal advice. If legal advice is needed, please consult an attorney.

Indefinite Leave and the ADA

A common inquiry JAN consultants receive is about indefinite leave and the ADA. We frequently hear about situations where an employee has been out for a period of time, then there is a request for an extension of the leave period, then the medical provider doesn’t provide an approximate date of return, and on and on it goes. So this begs the question, does an employer have to grant indefinite leave as a reasonable accommodation under the ADA? 

According to the Equal Employment Opportunity Commission (EEOC), although employers may have to grant extended medical leave as a reasonable accommodation, they have no obligation to provide leave of indefinite duration because granting indefinite leave, like frequent and unpredictable requests for leave, can impose an undue hardship on an employer's operations. Indefinite means having no known or anticipated return date. Even repeated extensions of leave can become a request for indefinite leave. 
Employers are encouraged to request an anticipated date of return from employees who are using consecutive leave, even if it is not an absolute return date. When the return date approaches, check-in to see when the employee can return. Having an anticipated date of return will help the employer make a determination regarding the amount of leave that is reasonable as an accommodation. Official information about the employee’s ability to return should come from the healthcare provider. For more information see q. 21 in the EEOC's enforcement guidance on Applying Performance and Conduct Standards at http://www.eeoc.gov/facts/performance-conduct.html and q. 44 in the EEOC's Reasonable Accommodation and Undue Hardship guidance at http://www.eeoc.gov/policy/docs/accommodation.html.

Requesting Medical Information and the ADA
Upon receiving a request for leave as an accommodation, it is a common practice for employers to request medical information as part of the interactive process when the disability and need for accommodation are not known or obvious. Employers may request sufficient medical information to help them determine if an employee is eligible for accommodation under the ADA. Documentation is sufficient if it substantiates that the individual has a disability and needs the reasonable accommodation requested. Sufficient medical documentation should describe the nature, severity, and duration of the impairment, the activity or activities that the impairment limits, the extent to which the impairment limits the employee's ability to perform the activity or activities, and should also substantiate why the requested reasonable accommodation is needed.
Sometimes an employee refuses to cooperate or stalls in submitting the documentation requested by the employer in order to proceed in the interactive process. According to the EEOC, if an individual's disability or need for reasonable accommodation is not known or obvious, and they refuse to provide the reasonable documentation requested by the employer, then the employee is not entitled to reasonable accommodation until the appropriate information is provided. It is suggested that the employer inform the employee regarding exactly what is needed, why, and that the process cannot continue until the information is provided within a certain time frame (e.g., ten to fifteen days).
The ADA does not specifically require that medical information come from an MD, but rather a health care or rehabilitation professional who is familiar with the individual's impairment(s) and functional limitations. The appropriate professional in any particular situation will depend on the disability and the type of functional limitation(s) it imposes.

For a sample request for medical information, see JAN's Medical Inquiry in Response to an Accommodation Request at http://AskJAN.org/media/Medical.htm. Employers should customize this form to meet the need for information. Also, JAN offers a number of sample accommodation-related forms that may be useful as part of the interactive process. Go to http://askjan.org/topics/forms.htm.

For more details regarding EEOC's guidance on requesting medical information in response to an accommodation request, see question 6 in EEOC’s guidance on Reasonable Accommodation and Undue Hardship at http://www.eeoc.gov/policy/docs/accommodation.html.

Undue Hardship Related to ADA Leave and Explaining Accommodations

In its enforcement guidance on Reasonable Accommodation and Undue Hardship Under the ADA, the EEOC offers a number of factors to be considered in determining whether an accommodation imposes an undue hardship. Regarding leave as an accommodation, an employer will often need to look at the impact the employee's absence has had/will have on the operation of the business. JAN has found that the most useful undue hardship factors to consider in evaluating leave as an accommodation are those provided by the EEOC related to attendance issues – factors that put a strain on the employer's operations, such as:

· An inability to ensure a sufficient number of employees to accomplish the work required;

· A failure to meet work goals or to serve customers/clients adequately; 

· A need to shift work to other employees, thus preventing them from doing their own work or imposing significant additional burdens on them; or

· Incurring significant additional costs when other employees work overtime or when temporary workers must be hired. 

For more information, see q. 20 in the EEOC's Enforcement Guidance on Applying Performance and Conduct Standards at http://www.eeoc.gov/facts/performance-conduct.html. 

It is suggested that employers make an effort to document the impact employees' absences have on operations, not from a morale perspective, but rather from an operational perspective. For example, how was the employee's work completed while s/he was absent? Were production goals met? Was overtime paid to other employees to complete the work? Was the employer unable to provide a service to its customers? Employers might want to keep a confidential log of this type of information to make a fact-specific judgment of undue hardship, if necessary.

An employer may not disclose to other employees that an employee with a disability is receiving a reasonable accommodation. For guidance regarding how to respond to co-worker questions about accommodations, see the following resources:

· JAN Blog: The Manager’s Dilemma: “An employee is asking about a co-worker’s accommodation. As a manager, what do I say?” at http://askjan.org/blog/?p=479
· EEOC guidance on Reasonable Accommodation and Undue Hardship under the ADA at http://www.eeoc.gov/policy/docs/accommodation.html, question 42. “May an employer tell other employees that an individual is receiving a reasonable accommodation when employees ask questions about a coworker with a disability?”

FMLA Issues
During the webcast, we received questions related to the FMLA and whether or not it is a violation of the law when an employer contacts an employee who is using FMLA time. The FMLA does not establish clear boundaries for contact between employer and employee during a period of FMLA leave. There can be situations when an employer must communicate with an employee who is on leave for work-related reasons. There should likely be some limit to the amount of contact made (e.g., e-mails related to wrapping-up a project, or to obtain information only that employee is aware of). Jeff Nowak’s FMLA Insights blog addresses a similar issue: Does an Employer Violate the FMLA When an Employee Answers E-Mail or Telephone Calls While on Leave?  
There were a number of questions related to employee notice requirements. Many centered around what an employee is required to tell an employer when requesting FMLA time. Employees must provide sufficient information for an employer to reasonably determine whether the FMLA may apply to the leave request. According to the U.S. Department of Labor, Wage & Hour Division, “When an employee seeks leave for a FMLA-qualifying reason for the first time, the employee need not expressly assert FMLA rights or even mention the FMLA. When an employee seeks leave, however, due to a FMLA-qualifying reason for which the employer has previously provided the employee FMLA-protected leave, the employee must specifically reference either the qualifying reason for the leave or the need for FMLA leave.” For more information, see http://kb.dol.gov/DOLArticlePage?agency=WHD&parentCatValue=&article=ka0i0000000KUqaAAG.
Another issue that was presented is whether or not FMLA can be used on a daily basis. Qualifying employees may take FMLA leave intermittently or on a reduced work schedule, which means that it is possible to use FMLA leave daily, until the leave expires. For more detailed information regarding intermittent leave, see the following sections of the FMLA regulations, PART 825—THE FAMILY AND MEDICAL LEAVE ACT OF 1993 found at http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&sid=d178a2522c85f1f401ed3f3740984fed&rgn=div5&view=text&node=29:3.1.1.3.54&idno=29:
§825.202   Intermittent leave or reduced leave schedule.
§825.203   Scheduling of intermittent or reduced schedule leave.
§825.204   Transfer of an employee to an alternative position during intermittent leave or reduced schedule leave.
§825.205   Increments of FMLA leave for intermittent or reduced schedule leave.

FMLA/ADA Interplay

Employers frequently ask if they must consider extending an employee’s medical leave of absence beyond the protected time permitted under the FMLA as a reasonable accommodation under the ADA. When employees exhaust twelve weeks of FMLA leave and still cannot return to work due to their own medical impairment, the employer may have an obligation under the ADA to grant additional unpaid leave as a reasonable accommodation, in some situations. An interactive process is necessary to determine – on a case-by-case basis – if it is an ADA qualifying situation, and if it is possible to extend the leave period without it posing an undue hardship.
A best practice is to notify employees in advance, in writing, of the date of FMLA leave expiration and then request information regarding the employee’s ability to return to work, including an anticipated date of return. As part of this process, an employer may also inform employees of the option to engage in a discussion about accommodations under the ADA to assist them in returning to work, or to request additional leave if they are unable to return to work upon the expiration of the FMLA leave. If extended leave is needed under the ADA, the employer may request medical documentation to substantiate the existence of an ADA qualifying disability and also the need for the accommodation.
More employers have been asking for sample language to include in a letter informing employees of their FMLA leave expiration and opportunity to request an ADA accommodation. JAN offers the following text as a guide for drafting a notification letter. This language may be edited and included in the body of a letter. It is not intended as legal advice. 
SAMPLE NOTIFICATION
· As of [date], your 12 weeks of job protected leave administered under the Family and Medical Leave Act (FMLA) will expire. We are contacting you in advance of that expiration to request information regarding your ability to return to work. We ask that you inform [name of person at # and/or e-mail] regarding your ability to return to work on or before [date]. Contact should be made within five business days of receiving this letter. [*Employers, if you require a note from a medical provider regarding the employee’s ability to return, you might include the information that is required here.]
· If you are unable to return to work by the expiration of leave, due to your own medical impairment, you may request a leave extension as an accommodation under the Americans with Disabilities Act (ADA). If you elect to request extended unpaid leave, leave may be granted to you if you qualify to receive an accommodation under the ADA, and if the accommodation will not pose an undue hardship. You may be asked to provide additional medical information to support the continuing need for leave. A medical documentation request may be provided to you upon your request for accommodation under the ADA and should be submitted to [contact person] by [date]. [Employer] will then notify you if the unpaid leave is approved in accordance with the ADA. Please note, not all employees will be eligible to receive extended leave under the ADA.
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Learn more at AskJAN.org.


