Below are questions sent in by webinar participants that time did not suffice to address during the presentation.  These responses provide an informal discussion of the questions posed, not an official Commission statement. 
1. My agency is in the process of creating a job called "Peer Specialist."  This position will counsel people recovering from addiction.  During today's ADA Update session, is it possible to talk about how an entity can advertise and query applicants to determine how they can best help people recovering from addiction - given our desire to hire people who can talk about addiction, because they have experienced it.  We desire to be appropriate in hiring while truly wanting candidates who have stood in and can identify with addiction.
See this Informal Discussion Letter from the EEOC Office of Legal Counsel on this type of hiring issue:  www.eeoc.gov/eeoc/foia/letters/2007/ada_disability_1.html. 

2. Do we always need to do an undue hardship analysis if denying an accommodation on the merits (as opposed to a denial based on failure to engage in interactive process or other non-merit adjudication) or can we deny based on ‘not a reasonable accommodation’ (where it might be a long term leave or leave extension after long leave). 

The Supreme Court has held that a modification or adjustment is "reasonable" if it "seems reasonable on its face, i.e., ordinarily or in the run of cases," and that therefore it is "reasonable" if it appears to be "feasible" or "plausible."  An accommodation also must be effective in meeting the needs of the individual.   In the Commission’s view, the issue of whether the leave requested is too long, too frequent, or too unpredictable to have to be granted as an accommodation is analyzed under the undue hardship standard.  So, it is important that an employer not rejected a leave request out of hand without any consideration of the impact of the leave simply because the employer thinks to leave period is too long.
3. If you previously provided a reasonable accommodation can you go back and ask the employee for periodic medical documentation?  

It depends on the medical documentation already provided.  For example, if the medical documentation stated that the accommodation would be needed for three months, and then the employee notifies the employer it will be needed for longer, the employer may seek updated documentation.  Conversely, if the medical documentation already provided showed that the individual had a permanent or long-term disability and need for accommodation, an employer would not seek updated documentation unless the employer had reason to question whether the need for accommodation still existed.
4. Regarding the confidentiality rules, does that include HR staff? My question refers to: Disclosure of Medical Information to HR staff, when requesting accommodation.

In addition to managers and supervisors having an obligation to keep medical information confidential, there may also be circumstances where other individuals assist in  providing accommodation, such as HR or IT staff.  If those individuals learn of medical information in the course of performing these duties, the employer’s medical confidentiality obligation extends to these individuals as well. See, e.g., Question 39, www.eeoc.gov/federal/qanda-employment-with-disabilities.cfm#confid.  
5. So if a dept wants to subject an employee who has a Workers' Comp claim to a Fitness for Duty exam, the dept must do it for all employees in the same job classification - right?

No.  Your reference to all those in the same job category seems to be taken from the ADA standard for permissible post-offer pre-employment medical exams.  The ADA standard for medical exams of current employees is different. See Enforcement Guidance on Disability-Related Inquiries and Medical Exams of Employees, http://www.eeoc.gov/policy/docs/guidance-inquiries.html.  Moreover, the ADA explicitly permits employers to proceed with actions authorized for workers’ compensation programs. 42 U.S.C. 12201(e) (“Nothing in this chapter alters the standards for determining eligibility for benefits under State worker's compensation laws or under State and Federal disability benefit programs”).
6. What if the Collective Bargaining Agreement indicates that an employer cannot require Fitness-for-Duty exams? How can we get information of impairment that may require accommodations?

Fitness for duty or other medical examinations are typically not necessary to verify that an employee has a disability and needs the accommodation requested. If the disability or need for accommodation is not obvious or already known, an employer may either ask the employee who has requested accommodation to submit supporting medical information from his or her health care provider, or can ask the employee to sign a limited release allowing the employer to contact the health care provider directly to request and/or clarify this information.  If an examination is needed by the employer’s own contract physician due to questions about the information provided, it is typically more limited in scope than a fitness for duty examination, which would only be warranted under the ADA where the employer has a reasonable belief based on objective evidence that, due to a medical  condition, the individual may not be able to perform essential functions or may pose a direct threat to health or safety.  See Enforcement Guidance on Reasonable Accommodation and Undue Hardship, at questions 6-8, www.eeoc.gov/policy/docs/accommodation.html, and Enforcement Guidance on Disability-Related Inquiries and Medical Exams of Employees, at questions 5-14, www.eeoc.gov/policy/docs/guidance-inquiries.html.   
7. Is there a form that the employer can give to the employee to ask their doctor to complete? 
The risk of pre-printed medical information forms is that they may ask for information that exceeds the scope of what is required for a particular accommodation request.  A better approach may be for the employer’s representative handling the accommodation request to determine on a case-by-case basis what, if any, information is needed to determine if the requester is an individual with a disability and needs the accommodation requested.  Often, where the employer asks for supporting medical information, it will find sufficient simply a letter from the employee’s health care provider that plainly explains the impairment, what limitations it is causing, and how an accommodation might help.
8. Can you challenge a recommended accommodation from a treating physician by seeking a second opinion?
See Enforcement Guidance on Reasonable Accommodation and Undue Hardship, at question 7, www.eeoc.gov/policy/docs/accommodation.html. 
9. Can you ask an applicant for medical information in support of their request for an accommodation for the hiring process?
Yes, if the disability and need for accommodation is not obvious.  But many employers choose not to and simply provide the requested accommodation.

10. Is the EEOC planning on releasing a guidance for leave under the ADA?

No specific information available.  However, last year, the Commission issued a publication entitled “What You Should Know About the EEOC and Enforcement of the ADA,” www.eeoc.gov/eeoc/newsroom/wysk/ada_enforcement.cfm, spotlighting enforcement efforts in this area, including cases involving leave as a reasonable accommodation.  
11. Could high blood pressure be covered under the ADAAA?

Yes.  For example, in Gogos v. AMS Mech. Sys., Inc., 737 F.3d 1170 (7th Cir. 2013), the   plaintiff, a welder and pipefitter, alleged he was terminated in violation of the ADA when he sought leave for medical treatment of his high blood pressure, which “spiked to ‘very high’” and caused intermittent vision loss, sometimes for a few minutes at a time.  The court held that the allegations in the complaint were sufficient to plead disability under the amended ADA standard, citing the new statutory rule that an “impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active,” and noting that the amended EEOC regulations list hypertension as an example of an impairment that may be episodic.  “Under the 2008 amendments, ‘[t]he fact that the periods during which an episodic impairment is active and substantially limits a major life activity may be brief or occur infrequently is no longer relevant to determining whether the impairment substantially limits a major life activity.’  29 C.F.R. Pt. 1630, App. at Section 1630.2(j)(1)(vii).” The court therefore concluded that the relevant issue was whether, despite the short duration, Gogos’s higher-than-usual blood pressure substantially [limited] a major life activity when it occurred.  The court also noted that Gogos had taken high blood pressure medication for years, and that this medication is a “mitigating measure,” the benefits of which must be disregarded in determining if an impairment is substantially limiting,  The court cited the EEOC’s regulatory appendix, which explains that “someone who began taking medication for hypertension before experiencing substantial limitations related to the impairment would still be an individual with a disability if, without the medication, he or she would now be substantially limited in functions of the cardiovascular or circulatory system.”  29 C.F.R. Pt. 1630, App. at Section 1630.2(j)(1)(vi). The court therefore concluded that even if Gogos had not experienced the episode of elevated blood pressure, he could have a substantially limiting impairment due to his chronic high blood pressure.
12. If an employee requests an accommodation that would be unnecessary if they chose to use mitigating measures (i.e. medication, hearing aids . . .), is the employer obligated to provide the accommodation?
Yes, an employer is still obligated to provide accommodation, even if the employee would not need the accommodation if he chose to use mitigating measures.  See Enforcement Guidance on Reasonable Accommodation and Undue Hardship, at question 38, www.eeoc.gov/policy/docs/accommodation.html
13. Regarding accommodation of "reassignment to a vacant position (must be provided by employer as accommodation of last resort if available without undue hardship)," must the employer determine a vacant position or will it suffice to ask the associate to search for a position that is within their skill sets/limitations and have them apply for position?  Must they be selected if they are not the best candidate? 
An employer does not fulfill the obligation to accommodate by merely asking the employee to search, apply, or compete for a position.  Reassignment as a reasonable accommodation means the employee gets the position if s/he is qualified for it.  For a more detailed discussion of this point, see questions 28-29 in the Enforcement Guidance on Reasonable Accommodation and Undue Hardship, www.eeoc.gov/policy/docs/accommodation.html.  The EEOC recently resolved a very large case against United Airlines, in which the Seventh Circuit Court of Appeals ruled that the airline’s practice of requiring employees to compete for vacant positions did not satisfy is reassignment obligation under the ADA.  See “United Airlines to Pay Over $1 Million to Settle EEOC Disability Lawsuit,” www.eeoc.gov/eeoc/newsroom/release/6-11-15.cfm. 
14. Excess leave, which was related to employee disability, caused the employee to have their GS step increase withheld for 1 year, placed on Leave Restriction, and the employee must account for leave with written proof. Is this legal?
In general, penalizing an employee for leave granted as a reasonable accommodation is considered retaliation or effectively a denial of accommodation. EEOC Enforcement Guidance on Reasonable Accommodation and Undue Hardship, at question 19, www.eeoc.gov/policy/docs/accommodation.html.  However, there are circumstances in which, even if leave is disability-related, an employer is justified in placing an employee on leave restrictions such as advance approval and documentation.  Cannot comment on whether it was appropriate in the particular case the question appears to address.
15. If an employer reassigns an employee as an accommodation, but the employee is unable to perform the essential functions of the new position for non-medical reasons even after an extended probationary period in the new position, is the employer required to provide a second accommodation, such as reassignment to another position, prior to terminating the employee for inability to perform?
No.  But it is important at the time of the reassignment that the employer and employee make sure that the position to which the employee is to be reassigned is not only within the employee’s medical restrictions, but also is one for which the employee is actually qualified.  .

16. Can an EE who is ineligible for FMLA, ever be protected by the ADA for the 6 to 8 week period after giving birth to recover from it?
To be entitled to accommodation under the ADA, the employee would have to have a physical or mental impairment that substantially limited a major life activity.  Some pregnancies and deliveries result in such impairments, but some do not.  See ADA section in Enforcement Guidance:  Pregnancy Discrimination and Related Issues, www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm#II. 
17. I have a case where an employee suffers from epilepsy and is a cashier. He has been employed as a cashier for 15 years but has never done cashiering duties. He is asking for a reasonable accommodation to not cashier because it triggers his seizures. What are the risks to saying that we can no longer accommodate him in a role that he has been in for 15 years? He does other tasks like general merchandising that is part of the cashiering role.
Nothing in the ADA prohibits an employer from changing the tasks to be performed by people who hold a given job.  Having said that, if the job tasks are not changing, but rather the employer is deciding to no longer allow a particular employee to be excused from performing a given task, the employee may contend that the task is marginal and that as a reasonable accommodation he should continue to be excused from performing the duty.  If that happens, it may be much harder for the employer to argue that the function is essential, or if it’s marginal, that it would be an undue hardship to swap It with another function, given that the employee has been excused from performing the task for a long period of time (here many, many years).
18. How do you handle employees who complain or inquire about why an employee isn't being required to perform a certain task(s)? (related to job restructuring as an accommodation)
See question 42 in Enforcement Guidance on Reasonable Accommodation and Undue Hardship, www.eeoc.gov/policy/docs/accommodation.html.
19. If an employee requests a replacement work chair let's say for example because the employee has back problems and the employer requests that the employee provides a doctor's note or RX certifying the need for a replacement chair and what specific type of chair the employee needs, but the employee does not provide the documentation being requested and/or the doctor doesn't want to provide information on what specific type of chair is needed, what is the employer’s  obligation outside of trying to keep the interactive process going?  
If the employer has requested supporting information showing the employee has a disability and needs the accommodation requested, but the information has not been received, the employer can explain to the employee that unless and until the requested supporting medical information is received, the employer cannot proceed to assess the accommodation request, and that when the information is received, the employer will proceed with the interactive process.  “If an individual's disability or need for reasonable accommodation is not obvious, and s/he refuses to provide the reasonable documentation requested by the employer, then s/he is not entitled to reasonable accommodation.  On the other hand, failure by the employer to initiate or participate in an informal dialogue with the individual after receiving a request for reasonable accommodation could result in liability for failure to provide a reasonable accommodation.”   See Enforcement Guidance on Reasonable Accommodation and Undue Hardship at question 6, www.eeoc.gov/policy/docs/accommodation.html.  However, if the doctor has provided this information and the employer’s remaining questions are about “what specific type of chair is needed,” for example, the employer could contact the Job Accommodation Network for recommendations of chairs fitting the medical need described by the doctor, and/or the employer could then contact the doctor to ask before placing the order if the particular chair it is considering ordering would be effective. 
20. Employee cannot perform essential functions of job, requests reassignment to open position currently being advertised under a job vacancy announcement.  The job vacancy announcement identifies an education requirement (college bachelor degree).  Employee does not have a college degree/ no college credits.  Does that mean employee not qualified for vacant position due to not having college degree/not meeting posted education requirement?
Yes.  There could be a rare situation in which an applicant or employee challenges the requirement as having screened him out based on disability, in which case you would have to show having the college degree is job related and consistent with business necessity.  Even if a job requirement meets this standard, of course, the ADA consideration to bear in mind is that if the individual does not meet the standard because of disability, he may be able to demonstrate in an alternative way that he is qualified for the position.  See, e,g, www.eeoc.gov/eeoc/newsroom/wysk/high_school_ada.cfm. 
21. I have some employees who have permanent restrictions which preclude them from performing certain physical tasks. They are warehouse workers. At this point I have been able to accommodate by reassigning to other employees. However, if too many more employees need similar accommodations, I am going to have a problem! How should I handle? 
It would pose an undue hardship in terms of significant difficulty on the operation of the business if an accommodation would result in an employer not having enough workers who can handle particular tasks.  If that is the case, the original requestors might have received an accommodation but it might be legitimately denied to those who subsequently request it.

22. What about existing light duty positions? What if no policy reserving those positions for injured workers, but the employer wants to reserve?
See question 27 in EEOC Enforcement Guidance: Workers’ Compensation and the ADA, www.eeoc.gov/policy/docs/workcomp.html. 
23. If an employer grants leave either under the ADA or FMLA to an employee and they have a production goal of 20 closed cases a year, but the employee has been on leave for 20% of the performance rating year does the employer have to lower the production goals by 20% so therefore the adjusted goal for the performance year would be 16 closed cases?

Yes, the ADA would require this if the leave was granted as a reasonable accommodation under the ADA.  For information on FMLA, go to www.dol.gov/dol/topic/benefits-leave/fmla.htm. 

24. If an employee is eligible for FMLA but fails to provide medical support for a leave, do we still have to engage in the interactive process under the ADA to give them the option to submit paperwork again for leave as an accommodation?
I am not aware of any policy guidance or case law addressing this scenario.  

25. Please speak more to leave being an undue hardship.  
Leave requested as an accommodation might pose an undue hardship if the leave needed is so long, so frequent, or so unpredictable that it poses significant difficulty or expense on the operation of the employer’s business.  For an extended discussion, go to:  www.eeoc.gov/policy/docs/accommodation.html#leave.  Some case examples include:  Samper v. Providence St. Mary Vincent Med. Ctr., 675 F.3d 1233 (9th Cir. 2012) (neonatal intensive care nurse’s need for unpredictable leave or late arrival rendered her not qualified because of specialized work and equipment; “NICU nurses require special training such that the universe of nurses that can be called in at the last minute is limited”).  Compare Thomas v. Bala Nursing & Retirement Center, 2012 WL 2581057 (E.D. Pa. July 3, 2012) (distinguishing Samper, the court ruled employer failed to show undue hardship posed by nurse’s need for unpredictable leave, e.g., unavailability of temporaries with requisite skills); see also Garcia-Ayala v. Lederle Parentals, Inc., (1st Cir. 2000) (because of company’s ability to fill positions with temporary workers, it would not have been an undue hardship to hold employee’s secretarial job for lengthy period; also holding “[s]ome employees, by the nature of their disability, are unable to provide an absolute assured time for their return to employment, but that does not necessarily make a request for leave indefinite”).
26. Isn't there a split in circuits regarding reassigning to new position and not having to compete for it? 

Almost all the courts to have considered the question now agree with the position that reassignment is not satisfied by allowing the employee to compete for vacancies.   The Seventh Circuit had held otherwise, but reversed its position in 2012 in a case brought by EEOC against United Airlines, www.eeoc.gov/eeoc/newsroom/release/9-13-12.cfm.  There was a contrary ruling by the U.S. Court of Appeals for the Eighth Circuit in Huber v. Wal-Mart Stores, Inc., 486 F.3d 480 (8th Cir. 2007), cert. dismissed, 522 U.S. 1136 (2008).
27. What is the best advice on an employee getting their medical provider to allow us to contact them?
The employee can sign the health care provider’s release, and that should be sufficient, though some health care providers may wish to limit the information they provide.  The employer should make clear it is limiting inquiries to that medical information that is needed to evaluate the request for reasonable accommodation, and the employer should limit any release accordingly that it asks the employee to sign.  The EEOC has outlined for health care providers the role they can play in assisting employees to obtain accommodation, for example in this publication:  The Mental Health Provider’s Role in a Client’s Request for a Reasonable Accommodation at Work, www.eeoc.gov/eeoc/publications/ada_mental_health_provider.cfm. 

28. When does the duration of leave become an undue hardship?

See question 25.
29. In regard to changing supervisory methods as a RA, how much of the responsibility rests with the manager vs the employee?  For example can the employee dictate what the manager will do, take notes, send me a daily to do list, etc.
As with all types of accommodations, the employer has the discretion to choose among equally effective methods.  If the employee’s proposed change in supervisory methods is not workable or burdensome or otherwise disfavored for any reason by the employer, the employer is free to confer with the employee, his health care provider, the Job Accommodation Network, or other resources to identify and select what alternative method(s) would be effective.  
30. How do you accommodate an employee who must be seizure free for six months before they can drive again? Driving is an essential function of the job.
If driving is in fact an essential function of the job, the employer need not retain the employee in the position during that time, and should consider whether there is a vacant position for which the individual is qualified to which he can be reassigned as an accommodation on a temporary basis during the six-month medical restriction. If a temporary reassignment is not available absent undue hardship, then the employer should consider whether permanent reassignment, or unpaid leave, could be provided as an accommodation before resorting to termination.
