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>> Hello everyone and welcome to the final webcast in our federal contractor winter webcast series.  I'm Beth Loy and I'm here with Linda Batiste. 

Before we start the program, I want to go over a few housekeeping items real quick.  First, if you experience any technical difficulties during the webcast, please call us and hit button five.  Or for TTY, call 877‑781‑9403.

Second, toward the end of the webcast, we'll spend some time answering any questions that you have and we have left time for that today haven't we Linda?

>> LINDA CARTER BATISTE: We sure have.

>> BETH LOY: You can send in your question at any time during the e‑mail account.  Which is question@askjan.org.  Or you can use the question pod at the bottom of your screen.

Also on the bottom of your screen you'll find a file share pod.

If you have difficulty viewing the slides, but you would like to download them, click on the button there that says download file.

You can also find the information on the website and you will also be provided a transcript after the fact.

And finally I want to remind you at the end of the webcast an evaluation form will automatically pop up on your screens if you don't have your pop ups blocked.  If you do, we will send that to you after the webcast.

This is an hour and a half presentation.  We appreciate your feedback so please stay logged on if the evaluation form.

Let's get started today.

We're going to look at the new provisions.

As I'm sure you know by now, the Section 503 regulations are a hot topic.  Really hot if you work in our office.

>> LINDA CARTER BATISTE: Very hot.

>> BETH LOY: What we're hearing from employers is this has prompted them to really start reviewing a lot of the different employment practices related to the hiring, as well as even the promoting of people with disabilities under section 503 and the ADA.

So we hope you find those informative today.  And Linda, why don't we go ahead and get started with a quick overview of the two laws just to set the stage.

>> LINDA CARTER BATISTE: All right.  Sure.  For those of you who aren't familiar with these two laws, Section 503 of the Rehabilitation Act of 1932 apply to federal contractors and for the most part has exactly the same requirements of the employment provisions of the ADA, and those requirements are that employers don't discriminate against people with disabilities when making employment decisions and provide reasonable accommodations for applicants and persons with disabilities when needed.

And Section 503 also goes beyond the ADA and requires contractors to practice affirmative action.  Simply put, affirmative action means that federal contractors means that people have to make an effort to hire people with disabilities.  It's not enough just to not discriminate.  They have obligations to keep track of those efforts.

It's certain parts of this extra requirement to practice affirmative action that has people talking.

>> BETH LOY: That's the part that they have to keep track of their efforts.  Everything that they're doing.

>> LINDA CARTER BATISTE: Exactly.

>> BETH LOY: It's been met with some positive response and negative.  It's a good topic to move into next.  Can you talk about some of the issues that the Section 503 addresses?  If you can start with that quick overview, then later on maybe we can go ahead and talk about each one.

>> LINDA CARTER BATISTE: Sure.  Section 503 regulations for those of you who are not familiar with them have really been in place for a long time.  But reason cently they were revised and updated.

Let's start with one of the biggest issues that the new regulations stirred up.  As part of their affirmative action effort, federal contractors must invite applicants to disclose that they have a disability.

In the past, contractors didn't have to invite people to disclose until they had been offered a job.  Some of you may be saying why is this an issue?

For those of you who are familiar with the ADA, the ADA prohibits employers asking applicants if they have a disability before they have a job.  Some people were concerned that they were going to violate the ADA.

As Beth said, more on this issue later.

>> BETH LOY: This is a much misunderstood issue I think and clearly misunderstood.

>> LINDA CARTER BATISTE: And hopefully we'll clear that up.  Another thing is that contractors reach out and recruit people with disabilities to apply for job.

There were some proposed changes to this requirement.  But in the end, it ended up being exactly the same as the old requirement.  There's nothing new here.  But we'll mention recruiting people with disabilities in a moment anyway.

Posting notices.  Federal contractors have always had a duty under section 503.  But the new regulations simply allow for electronic posting of noticing, mainly in the context of people who work at home or telecommute, or work arrangements that don't include a physical office setting, like people who work outside and an online system.

It also requires them to add the word "disability."  This is pretty much straightforward and from our experience it doesn't seem to be much of an issue with the requirement.

Another requirement is the requirement that contractors periodically review physical and mental job qualifications to make sure they're not screening out individuals with disabilities unnecessarily.  The original proposal here was that contractors would have to do this every year, but the regulations ended up staying exactly the same as before which is that they conduct periodic reviews without a set timeframe for how often that would happen.  There's really no new requirements here either.

And finally there was a proposal to require federal contractors to have written accommodation procedures that would apply to all stages of employment including the application process, but that proposal was nixed, so nothing new to reasonable accommodation procedures either.

>> BETH LOY: Although we certainly suggest having them.

>> LINDA CARTER BATISTE: Absolutely.  Okay. 

>> BETH LOY: So it really seems like the biggest issue is inviting applicants to disclose that they have a disability.  And the potential conflict with the ADA on pre‑job offer medical inquiries.  This is misunderstood.  I've seen people understand this at presentations at conferences during presentations.

Linda, let's go ahead and talk more about this issue so we can really hit it head on here.

>> LINDA CARTER BATISTE: Well when the office of federal contract compliance programs or OFCCP proposed this change, a lot of people were concerned about potential conflict with the ADA, and the change amounted to contractors to violate another federal law  That is the crux of the issue.

The equality employment opportunity commission, which as you know is the federal agencies that enforces the ADA worked with OFCCP and issued a written statement that says inviting applicants to disclose a disability under Section 503 would not violate the ADA.

And here's why.  First the ADA regulations have a provision that says employers cannot be liable for violating the ADA by doing something that is required by another federal law.  Section 503 is another federal law, so this provision does apply.

And if that's not enough to convince employers, the EEOC has repeatedly stated that any employer, not just federal contractors, any employer can invite applicants to disclose a disability for affirmative action purposes.  Even if they're doing so voluntarily, and not required by law.

For anyone still not convinced, it allows employers to comply with any law, federal, state, whatever, that gives people equal rights greater than the ADA.

It qualifies as giving more rights than the ADA, so yet another reason why there's no conflict here.

If you would like to view that entire EEOC letter, you can visit the OFPPC's section 503 page that we've included in your handout.  We provided a resource handout for some of the things that we're mentioning today.

On the same page, you'll also find a specific form that federal contractors have to use when inviting applicants to disclose a disability.

OFCCP has made it easy for contractors by providing a form with language that complies with Section 503 already so contractors don't have to worry about developing their own form.  In fact, they're not allowed to develop their own.  They need to use that one.

And we just heard that this form is available in Spanish and Word format.

>> BETH LOY: And we tweeted that.  For those of you who follow us on Twitter.  Some people are going to be happy to have that.

Okay, so let's switch gears a bit and talk specifically about the interview stage of employment.

JAN has been around for 30 years, although today it feels like 130.  So you might imagine that we've heard just about everything there is to hear about job accommodations, although we're still surprised and the ADA.

Over the years, one thing we've heard repeatedly is how the ADA applies at the job application interview stage of employment.

So let's take a look at some of the issues that tend to cause this confusion.  How the Section 503 regulations might apply and what a practical way federal contractors can address these issues.

If we're able to really tighten down and get the finer points of this stage in place, it's really going to make complying with this law a lot easier and a lot more efficient.

>> LINDA CARTER BATISTE: Exactly.

>> BETH LOY: Linda, because this can be confusing, how about we start with the big picture just to make sure we're all on the same page.

>> LINDA CARTER BATISTE: Great idea.  Well remember first of all I said the ADA does two main things.  It prohibits discrimination on the basis of disability and it requires employers to provide reasonable accommodations for individuals with disabilities.  And that Section 503 has these exact same requirements plus it requires affirmative action.

In order not to discriminate, for the most part what you're supposed to do is ignore someone's disability when making employment decisions.  But when you're making accommodations and practicing affirmative action, you're supposed to do the opposite.  You're supposed to focus on the disability.  And I think this creates the confusion.

Because a lot of times they're not sure whether they're supposed to be talking about a person's disability or not.

Let's take a closer look at the requirement of these two laws, starting with the requirement that you don't discriminate.

What we're talking about here is making employment and hiring decisions about stereotypes or fears of people with disabilities.  We're not talking about making legitimate decisions based on disability.  It's okay for example not to hire someone with a disability who can't do a job with or without the accommodation.

Say you're trying to hire a bus driver and they can't qualify for a CDL, and the reason they can't qualify is because of the vision impairment and there's no accommodations that could qualify for it.  You're not violating the ADA because he's not qualified.

However on the other end, let's say an applicant has high blood pressure but was able to get his CDL.  But in the past you had a bus driver who had high blood pressure and he had a couple of accidents, so you make the decision that no one with high blood pressure can make the job.

This type of stereotyping is discrimination and you should avoid that kind of decision making.  How do you avoid that kind of decision making?  Let's look at things that you can do to help avoid discrimination during the job application and interview process.

>> BETH LOY: I have to say, having gone through interviewing people for positions, it's always good to have tips.  I'll take any tips that anybody wants to offer me.

>> LINDA CARTER BATISTE: And preparation.

>> BETH LOY: Yeah.  Yeah.

>> LINDA CARTER BATISTE: And speaking of preparation, one of the things that you need to do is make sure that your job descriptions are up to date and ADA or rehabilitation act friendly.

And what we mean by that is that your job descriptions should focus on qualifications that are needed to do the job and on the work that is needed to be accomplished rather than how the work is traditionally done.

Let me give you an example of what I'm talking about.  Instead of saying on the job description that the person must be able to lift 50 pounds.  It might be better to say must be able to move boxes weighing up to 50 pounds.  You see the difference?  If you say the person must lift, then you're closing off other options like using a material moving device.

Sometimes that's the only way to do it, but it's usually better to say the applicant must be able to move the boxes.  That makes it a lot easier to think about accommodations and think about other ways of getting the work done.

It's not always discriminatory to word your job descriptions based on the way you usually do things, but in some cases it can lead to discrimination.

Not only do inaccurate job descriptions make it difficult to think about other ways of doing things, but if you list that lifting 50 pounds is an essential job requirement, and it's not, then there's people who are going to be qualified and it keeps you from lifting 50 pounds, then they're not going to apply.  Or if they do apply they're going to be overlooked and that could be a violation.

Here's one that we hear about almost daily.  Here an employer has one job description for all the social workers.  And that job description indicates that driving is an essential function of the job.  The employer concluded that driving is an essential function because social workers sometimes have to travel to different locations to visit clients.  And when they do, they drive a car.

So do you think the employer is right about driving being an essential function.  I say no.  Probably not in most cases.  When you're looking at whether something is an essential function, like I mentioned, it's important to know whether it's the work that needs to be accomplished or if it's just the way things are typically done.

In the case of social workers, they're not usually hired to drive.  They're hired to do social work.  Driving is most typical way social workers go to meet clients.  Contrast with a bus driver, that person is clearly hired to drive.  So driving is an essential function of a bus driver's job, but probably not with most social workers.

For example, in our in our example of the social worker, it is possible some of your social workers might actually be hired to drive.  Maybe they're hired specifically to transport clients around the community.  In that sense, driving may be an essential function, but for other social workers, they may not be.  As you can probably glean, the important thing here is to assess each job, not just lump all your jobs into one job description based on the title that you give the job.

>> BETH LOY: So we get a lot of questions about job descriptions.  And Linda, how can you avoid I don't want to say common problems.  But some of the problems that you mentioned with your job description.

>> LINDA CARTER BATISTE: I would say if you're going to use job descriptions and most employers do now days, it's really important to do them right.  Developing accurate job descriptions can unfortunately take some time and effort initially, but I can tell you it will probably pay off in the long run.

You want to make sure your job descriptions focus on the work to be accomplished, rather than the way the work is typically performed and make sure they're an accurate depiction of your job.

In our experience, the best descriptions are done by someone who knows the workplace and knows the job in that workplace.

If you're not familiar with how to write job descriptions, we have an application on our website as a starting point.  And remember for federal contractors under Section 50 3, you're required to periodically review your physical and mental qualifications in your applications to make sure they don't screen out people with disabilities, which is a good practice for all employers.

Jobs can change over time and it's really good to review those periodically.

Federal contractors want to also show that they're hiring people with disabilities, and if they're not applying for your jobs because of bad job descriptions, it's going to be hard to demonstrate that success.

>> BETH LOY: Now may be a good time to talk about the resources that are available to help employers hire and recruit qualified candidates with disabilities, we get a lot of questions about this too.  It's not totally our specialty area, but it's something that we are involved in, in the process.

>> LINDA CARTER BATISTE: Yeah, we always like to have resources.  Let me mention a few.  Time allowing we could spend a whole hour on this.  Just be aware there are lots of resources in your effort to recruit applicants with disabilities, but I'm going to highlight just a few.

The first resource I want to mention is one of our sister organizations.  It's called the "employer assistance and resource network" or EARN for short.  It's funded by the U.S. Department of Labor office of disability employment policy.

EARN hires and trains workers with disabilities.  Askearn.org.  And be sure to go to the recruitment and hiring page.

You can also sign up to receive monthly newsletters, E‑blasts and periodic blogs.  There's also a page to provide resources and tools to help federal contractors out there in implementing the new Section 503 regulations.  So be sure to check those out on the EARN site when you get a chance.

And another important resource is the workforce recruitment plan, or WRP for short.

WRP is a recruitment and referral program that connects employers and highly motivated college students with disabilities or recent graduated who are eager to show their capabilities in the workplace through summer or internship jobs.  You can go to WRP.gov.

And the other one I want to mention is VR.  Paying for training and education.  Providing assistance with placement in local jobs.

I can tell you they're also happy to work with employers who are wanting to hire people with disabilities.  So contact them if you're not familiar with them.  And we have a list of VR offices by state on our website if you need it.  And as I mentioned, there are lots of other resources.  There's a list of resources in the Section 503 regulations.  If you need more information about where to go, visit the regulations or contact us for more information.

>> BETH LOY: Let's talk more about non‑discrimination and integral employment application decision.

You said in some cases employers are supposed to ignore disability.  Can you talk more about what that means?

>> LINDA CARTER BATISTE: At the job application interview stage a very important thing that employers need to do to help avoid discrimination is to focus on skills of the applicant and not get focused on the disability.

A good rule for job applications and interview is just to forget about disability, unless the applicant indicates needs an accommodation, then you can focus on the disability as needed.

There are a couple of exceptions to this rule that we're going to talk about later, but for now let's talk about ignoring disability as a way to avoid discrimination.

Here's an example.

An applicant for a clerical provision shows up for a position in her job interview.  She wasn't aware that she would be interviewing somebody in a wheelchair and she isn't sure what to ask.  So she is cautious and she avoids a lot of questions so she won't inadvertently say something not.

Is this a good approach?  No.  She didn't ignore the disability, she saw the disability and treated the applicant different than other applicants because of that disability.

If the interviewer doesn't get the information to assess her qualifications, the applicant is unlikely to get that job  And the purpose of the interview is to determine if they have the qualifications and skills to do the job.  So you need to ask the question.

>> BETH LOY: And you need to have documentation that you asked the question.  I think that's important, too.

So let's talk about how our audience can avoid this problem.

>> LINDA CARTER BATISTE: One of the main things employers can do is to think ahead of time about what they're going to know of each applicant.  Non‑discrimination means treating everyone the same, unless we're talking about accommodations.  I mentioned earlier there were exceptions.  So let's look at the flip side of this issue and see whether it's ever necessary to ask questions of an applicant with a disability.

This leads to the topic of medical inquiries and examinations.

The ADA and Section 503 of the rehabilitation Act rules I think personally a little bit tricky.  We provided a link on your resource handout to an EEOC document that discusses pre‑employment medical exams and inquiries and I would encourage you to look at that if you haven't already.

I use that almost every day when I get a question about pre‑employment medical inquiries.

And in fact the information that we're sharing with you today mostly comes from that document.

So let's start with a broad, general rule for the application interview stage.  And then we'll talk about some of the traps that employers can encounter when they're trying to apply this general rule.

At the application stage, before you've offered somebody a job, the general rule is to avoid all medical inquiries and exams.  I know I've talked about exceptions a couple of times and we are going to talk about those in just a few minutes.

But applying this general rule, as I'm sure you all know is not always easy to comply with.  So we're going to look at some of the issues that come up and then we're going to look at ways to address them.

The first trap employers may encounter is acting inadvertent medical questions when they think they're doing the right thing, but they mess up and accidentally ask a medical question.

So an important thing here is to know what a medical question is.  According to EEOC, a medical question also called a disability‑related question is a question that is likely to elicit information about a disability.  It doesn't mean a question that may elicit information about a disability, it's a question that is likely to do so.

So for example, you can ask a question like "Hey, how are you doing?"  When someone comes in for an interview.  Even if they tell you everything about their disability, that doesn't mean it's an illegal medical question.  Because most people know it's just a greeting.

A question would be like hey, do you have a medical condition that would interfere with job performance?  Or have you ever had an on the job injury?

All of these questions are likely to reveal medical or disability‑related injury?  All of these are pretty easy to identify.

>> BETH LOY: What if someone comes in and his arm is in a cast.  Like you said, if you say how are you doing?  You can do that.  But what if you say, hey what's going on with your arm?

>> LINDA CARTER BATISTE: Well, you may be able to do that.  And you may not be safe to do that.  I would say not to do that.

>> BETH LOY: That's what I would say.

>> LINDA CARTER BATISTE: A broken arm may not be a disability.

>> BETH LOY: You don't know.

>> LINDA CARTER BATISTE: It's sometimes hard not to comment on someone's broken arm.  Just to be on the safe side.

>> BETH LOY: Just keep it with "how you doing?"

>> LINDA CARTER BATISTE: Yeah, stop there.  Now I want to look at a question that may be a little bit more difficult to identity as a prohibited question at the application interview stage.

Here's an example.  An employer is hiring a substance abuse peer counselor.  They only want to hire a person with a history of drug or alcohol addiction.  That's how you become a peer counselor.  During the interview, the employer follows up with additional questions about how often drugs or alcohol were used and what treatment was received in the past and what treatment is currently being received?

Because the history of drug and alcohol abuse and subsequent recovery is a qualification standard and because they want to hire somebody with a disability and they're not trying to discriminate, the employer believes it's an okay approach to ask these questions during this stage of employment.  So do you agree?

Well, I would not agree.  If you remember what I said about the definition of a medical question, these questions are likely to elicit answers that indicate whether the applicant has drug addiction or alcoholism.  As you know, those are potential disabilities.  So asking these questions violates the medical inquiry rules because they are medical questions being asked at the application interview stage of employment.

We are bringing this issue up, because normally it's fine to ask an applicant questions about their qualifications, but it becomes a little tricky when one of those qualifications is that they have a disability.  Because then you cannot ask that question until post‑job offer.

>> BETH LOY: And we do get this question.

>> LINDA CARTER BATISTE: We get this question a lot.

>> BETH LOY: Linda, tell us.  How do you avoid this trap?

>> LINDA CARTER BATISTE: The number one most important thing an employer can do is teach the front line interviewing personnel line what a medical inquiry is and to avoid questions that are likely to elicit medical information.  Even if they're being asked for a good reason like affirmative action hiring in our example.

That's why it's good to prepare interview questions ahead of time and have them checked by someone in your office who is knowledgeable about the ADA or the Rehab Act, Section 503 before you start interviewing.

If you have jobs that you want to fill with people with disabilities, there is a way to invite them to voluntarily disclose.  You need to make sure disclosure is completely voluntary.  Explain why you're asking for disclosure.  Let applicants know that if they do disclose, you're going to keep the information confidential.  And if they don't choose to disclose, they won't be subject.

But it must wait until post offer.

>> BETH LOY: So how does this, how does this kind of tie in with the Section 503 requirement to invite applicants to self‑identify?

>> LINDA CARTER BATISTE: It's a good question.  And what I would say is that invitation to invite applicants to self‑identify according to the regulations can be included with the application materials that you give out to people to apply for jobs.  But it has to be separate from the application itself.  And you certainly don't want to hand it to someone during the job interview while you're staring at them waiting to see if they are going to fill it out.

The information doesn't go to hiring officials.  It goes to a separate, confidential data analysis file and can't be included in individuals' personnel file.  This way the people doing interviews and making hiring decisions won't have the information about disability and instead they can focus on qualifications and skills as we suggested.

>> BETH LOY: Okay, so you mentioned earlier employers can give preference to applicants with disabilities if they choose so.  Does this mean they can give the self‑identification forms to the people making the hiring decisions so they can identify which applicants have disabilities?  That's a tricky question.

>> LINDA CARTER BATISTE: It is tricky.  It might be better not to use the form for that purpose.

>> BETH LOY: I think common practice is not to do it.

>> LINDA CARTER BATISTE: Right.  Use those for your obligations under 503.  You store them separately.  You don't use them for interviewing purposes.  That doesn't mean employers can't practice affirmative action hiring.  But they may want to do it another way besides using the 503 identification form.

With the example of substance abuse, you invite people to disclose on the application.  You don't bring it up during the interview.  A lot of individuals will bring it up because they want the job.  That's fine.  But you're not going to ask them about it during the interview stage.  If you offer them the job post offer, then you can see if they meet your qualification standards.

If you want more information about how to practice affirmative action, we have an application on our website that might be a good starting point and you're welcome to give us a call and we can talk about it further.

But now let's look at another trap that employers can fall into related to medical questions.

This is when an applicant shows up for an interview and has an obvious visible disability.

Some employers freeze up and they don't ask the questions necessary to find out if they can do the job.

But let's look at the opposite.  An interviewer who starts asking inappropriate medical questions.  Here's an example of this.

Let's go back to our wheelchair user who is applying for a clerical job.  The applicant passed the typing test and has all the other necessary qualifications.  But the vacant office is on the third floor of the office building and the interviewing becomes concerned about emergency evacuations.  She asks the applicant whether he can use the stairs in case of emergency and to explain how he can get out of the building in case of emergency.  She doesn't want to hire him if it's a safety risk?  Is this okay?

I would say it's not okay.  It's not a qualification standard to know whether they can safely leave the building in case of an emergency.  You have no idea what the emergency is, or what the building condition is going to be like.

The interviewer in the example went off script into an area that isn't relevant of whether the applicant is qualified for the job and asked illegal medical questions.

>> BETH LOY: How do we avoid this trap?

>> LINDA CARTER BATISTE: A good way to avoid the trap is exactly what we've been saying.  Stick to what you know to determine whether the applicant can do the job and that means sticking to those questions about legitimate qualifications and skills and experiences.  You want to ask all applicants the same initial question and only ask the applicant with a disability additional questions if you need to, to determine if that applicant meets the qualifications to do the job.

Let's go back to the applicant in a wheelchair, and let's change the job to a stock clerk with really high shelfs.  One of the job requirements is to get heavy boxes off the top shelfs.  Here the interviewer has a reasonable belief based on what the interviewer is actually seeing, based on objective evidence that the applicant's limitations are going to interfere with job performance.

How is he going to retrieve those things off the top shelf?  In this case, the interviewer can ask the applicant to describe or demonstrate how he would do the job even if other applicants aren't asked to do so and further more ask whether accommodations are needed to do the job and what those might be.

This is one of the few situations in which the interviewer can ask limited questions during the interview, but they need to be limited to determine whether the applicant can do the essential functions of the job.

Okay, moving onto the next trap.

Sometimes no matter how careful you are, an applicant decides to start disclosing disability‑related information during a job interview and may even start giving you information about the disability.  Then what?  Should you stop and ask the applicant to shut up?  Are you free to ask questions?  Do you stop the interview?  Pretend you didn't hear the disclosure?

Let's look at an example to try to answer these questions.

A job applicant for a case manager position discloses she has multiple sclerosis.  She wanted to be up front and said she is okay right now but she may have problems in the future because it's progressive.  The employer says what do you think is going to happen.  The interviewer says the job requires someone who is be relied upon.  And she's concerned about the applicant's reliability.  Is this a good response?  I would say no, probably not a good response.

In the disclosure, the applicant didn't give any indication that there was an issue right now.  Anything can happen to anyone in the future.  Just because the applicant mentioned that she had MS doesn't really change this.  No one knows what's going to happen in the future.  And the interviewer sure didn't ask other applicants to assure future reliability.

>> BETH LOY: Tell me again Linda how do we avoid this trap?

>> LINDA CARTER BATISTE: The interviewer should focus on the facts here.  The good thing about repeating, a lot of these tips are the same.  The applicant's qualifications of the job should be the focus of the interviewer.  If they say something about a disability, the interviewer should take a moment to determine if followup questions are necessary to determine if they're able to do the job.

In our example, if the applicant said it would limit her ability to do the job right now, then it would be different.  Then the interviewer has a legitimate reason to ask more questions to see if she would be able to work the additional hours.

If you have start speculating about something that may or may not happen in the future, you probably should not ask questions about those issues.

>> BETH LOY: Okay, we've been talking mainly about non‑discrimination in the application interview phase of employment.  So Linda, let's go ahead and move onto the other aspects of the ADA and the Rehab Act and that's reasonable accommodation.

>> LINDA CARTER BATISTE: My favorite topic.  As I mentioned earlier, when someone asks for an accommodation, you have to switch from ignoring that person's disability to focusing on it.  And by that I mean you have to look at the person's limitation so you can try to overcome them through accommodation.

Here we're going to look at some traps they can encounter for reasonable accommodations for the job application interview stage of employment.

Okay, the first trap I want to mention is when an applicant does not ask for an accommodation that is not needed for the job interview, until he comes into the job interview.  I'm going to give you a typical example.

An applicant for a residential treatment worker position comes in for a job interview and is then told he needs to present a writing sample  The writing test is done on a computer.  At that point the applicant discloses he has a learning disability and needs accommodations such as speech input and spell checker software to take the test.  The interviewer says they're going to need medical documentation first, and because they want to fill the position quickly, there's probably not time to take it.  She ends the interview and lets him know he can apply again next time and next time he should ask for accommodations in advance.

See any problems here?  Technically when an applicant asks for an accommodation during a job interview, the employer can ask for medical documentation.  This is another exception.

But it may be in the best interest to skip the documentation in this instance, or delay hiring someone until they can get documentation.  And why do I say that?  Because the applicant didn't know that there was going to be a writing test and didn't have a chance to ask for accommodations for the interview.  And a lot of people opt not to bring up disability to a potential employer unless they have to.  They're typically not going to call up and ask what's all going to happen at the interview because they may need an accommodation.

>> BETH LOY: Think about this.  All the paperwork that you have to do when you hire somebody, why in the world would you want to add to it, especially with medical documentation?

>> LINDA CARTER BATISTE: Or writing samples for that matter.

>> BETH LOY: Oh, my.  So tell us Linda how can we avoid this trap?

>> LINDA CARTER BATISTE: Well the best way to avoid this type of situation all together is to be proactive.  You can include information about the job and an invitation to request accommodations on your job announcements and advertisements.  And federal contractors are required to do some of these things already.

But also don't spring last minute tests on applicants because you're going to end up with last‑minute accommodation requests that you may not be able to fill quickly.

When you invite them to come in for an interview, let me know what the interview will consist of ahead of time and let them know how to request an accommodation.

Train your interviewer and let them know what to do.

They're going to file a complaint, and there may be a way to expedite your usual accommodation procedures, especially in situation where is the applicant didn't even know they were going to need an accommodation beforehand.

>> BETH LOY: You know what happens when someone files a complaint.

>> LINDA CARTER BATISTE: EEOC comes knocking at your door and it takes time, energy and money to respond to that even if you didn't do anything wrong.

>> BETH LOY: Exactly.

>> LINDA CARTER BATISTE: Recognizing when an accommodation has been made and equally important when one has not been made.

Let's start with what constitutes an accommodation request.  In my very simple rule, any time an applicant indicates he is having a problem or needs something and the problem or need is related to a medical condition, you should consider whether the applicant is making a request for an accommodation.

If you're conducting a job interview and during the middle of the interviewer the applicant says I want you to know I have epilepsy.  You freeze and you try to remember all the rules from this webcast, and you think what am I supposed to do now.  And you remember that you're supposed to focus on skills and forget disability unless the applicant asks for an accommodation.

Okay.  So the key here is whether this is an accommodation request.  And you remember Linda's simple rule, someone asks for something because of a medical condition.  We have this here.  Is this an accommodation request?  I would say no, probably not.  The applicant mentioned epilepsy, that's true.  But she did not indicate that she needed anything because of it.  It doesn't look like an accommodation request.

Here's the tricky part.  What should you do at this point?  If you remember what we said earlier, you don't want to let the disclosure shut the interviewer down, but you also want to be careful about asking too many extra questions.

Has what the applicant said changed what you need to ask her in order to figure out whether she's qualified?  What you do next depends on the job she's applying for.

For example, if she's applying for a job that involved public safety, let's say she's apply for a job as a 9‑1‑1 emergency dispatcher.  You could show that you have a reasonable belief that having epilepsy could affect job performance, but you have a reasonable belief that it could.  So you could ask specific questions about to see if she can perform the job.  You may want to know if she has seizures, and if so, how often and does she have any warning ahead of time so someone else can cover for her when she's on an emergency.

Those are important things for a 9‑1‑1 operator.  On the other hand, if she's applying for a job that doesn't affect public safety, let's say she's going to be doing paperwork mostly, and there isn't a reasonable belief that she's going to have further ‑‑ based on her disclosure.  Then anything further can wait until a job offer has been made.

>> BETH LOY: What if you're not sure?  If you're wondering why the applicant disclosed and you don't want to miss something or miss an accommodation request.  Can you talk about what you can do in a situation like this?

>> LINDA CARTER BATISTE: That's a great question.  A lot of time employers don't want to ignore someone's disclosure, but they don't want to violate the ADA or the Rehab Act.  One thing you can do is ask is there anything you need, or is there anything you need in order to participate in the interview?  This question acknowledges the applicant's disclosure, but stops short of asking any medical questions.  And it also gives them the chance to ask for any accommodations if needed or clarify why she disclosed that medical issue.

Let's move on.  Once an accommodation request has been received, sometimes you need more information to process the request.  You don't always have all the information you need to process a request.  In many cases you know something is wrong, but you don't know how to fix it.

Here's where the question about medical inquiries comes back into play.  You're allowed to get the information that you need to verify that the applicant has a disability, and that means they're covered by the ADA or Section 503.  And you also have the right to document that the person really needs the accommodation and to get whatever is necessary to process the request and come up with successful options.

Necessary options may include the individual's diagnosis that he is substantially limited in a major life activity.  And that he really needs an accommodation.

And the exception to this is if the disability and need for accommodation are obvious, then you can't ask for that documentation.

For example, if an employee recently became paraplegic and they say they need a ramp to get into the building, that's obvious and you don't need documentation that he needs a ramp.

And the good news is it requires to applicants as well as employees.  So you only have one rule to follow.

Are you required by the law to get all this information?  The answer is no.  With the example of the applicant with a learning disability, you may want to skip documentation and go ahead and provide the accommodation that they need, especially if there's a time crunch.  But in the case where the applicant isn't sure what accommodation will overcome the problem, you will at least want to know which things are interfering in the application process, and you want to know specifically what the applicant is going to have trouble with and you're not going to be able to come up with accommodation.

Whatever route you take, the important thing to remember here is to get only what is needed and not to ask for too much information.  Let's look at an example of an employer who goes too far in this area.

Prior to a job interview, an applicant for a forklift job let's you know that he is deaf and he is going to need an interpreter for the job interview.

You immediately imagine how is this person going to drive a forklift?  I need information about his ability to do the job.  Should you contact him and ask him to bring medical documentation related to his ability to drive a forklift before the interview?

I say no you shouldn't.  It must wait until post‑offer.

>> BETH LOY: So what you're saying Linda is if you can't get medical documentation related to his ability to drive a forklift, you know, can you tell us what can you do in this situation? 

>> LINDA CARTER BATISTE: Sure.  In our example, the applicant has only asked for accommodation needed for the interview.  He hasn't indicated that he needs an accommodation on the job at all.  That hasn't come up.

If it's not obvious that this person is deaf and needs an interpreter, you're allowed to get medical documentation that he has a disability and needs the accommodation he asked for, for the job interview.

But you cannot take it a step further and get medical documentation related to on the job performance.  You get the information you need about job performance by asking questions during the job interview and then if he gets the job, post offer, if you still need medical documentation, or if you need to conduct a medical exam, you can do it then.

Also, I just want to mention don't refuse to provide the accommodation for the interview because you don't think you could provide it on the job.

Doing so could be a violation of the ADA or the Rehab Act.  At this point, you don't even know if he's going to need that same accommodation to do the job.  So you don't want to deny him that accommodation for the interview process.

>> BETH LOY: Okay, just to make sure we have all of this right, can you briefly summarize the ADA, Section 503, medical inquiry and exam rules for the application and interview process?  Can you summarize all that?

>> LINDA CARTER BATISTE: I can.  And I'm happy to and this is a really confusing issue.

Let me quickly go back over this just to make sure everybody got what I said.

So the general rule is no medical inquiries or exams at the application interview stage.  And we have some exceptions.

One exception to this rule is when an applicant asks for an accommodation for the application interview process.

Then you can ask for medical documentation to show that the applicant has a disability and needs the accommodation when those things are not obvious.

The examples I provided were the person with the learning disability who needed accommodations related to a writing test that was given during the job interview.  And the person who was deaf who needed the interpreter for the job interview.

And another question is when you have a reasonable belief that the applicant is going to have trouble performing the job because of a disclosed disability.

>> BETH LOY: So here you're allowed to ask medical questions, but you can't send the applicant for a medical exam or require medical documentation.

>> LINDA CARTER BATISTE: Right.  Those must wait until post offer.  The examples I gave here were the person with MS who indicated she could only work 40 hours, but the job required 60 hours.  And the other example is the person who applied for a job in a warehouse that required climbing to get to high shelfs.  They were allowed to ask questions to see if they could perform the job they were applying for, but couldn't ask them for medical documentation or require them to get an exam at that point.

And the exception is affirmative action.  There is a specific form and specific rules about using this information for data collection only.

Under the ADA, all employers are allowed to practice affirmative action hiring and can invite applicants to disclose for that purpose as long as they follow certain steps including making sure that disclosure is voluntary.

And as I mentioned, we have a publication on our website that discusses this in more detail.  Is that helpful?

>> BETH LOY: Hmm‑hmm.  It absolutely is.

>> LINDA CARTER BATISTE: Great.  One last thing I would like to bring up related to reasonable accommodation is related to online application systems which a lot of employers are using now.  We spent an entire session on this topic of making online applications accessible last month.

Hopefully many of you joined us.  And if you didn't, is the archive up yet Beth?

>> BETH LOY: It is.  With our voices, as wonderful as they were.  We both had colds.

>> LINDA CARTER BATISTE: Took sleeping pills.  You can listen to that one.  If you need information on making online application systems accessible, that webcast is available.

We mentioned even if you make them accessible, there may be a need for accommodations anyway.  The Section 503 standards make clear that it includes online and electronic systems.  And it means equal access to applying for jobs.

Beth, I want to ask you.  I'm going to turn the tables on you as the JAN web accessibility expert, can you tell us what types of accommodations are needed typically for this

>> BETH LOY: It's not good when you're called an expert.

>> LINDA CARTER BATISTE: Sorry.  Knowledgeable person.

>> BETH LOY: That's better.  Accommodations for online application systems.  I mean, probably the best way to do it is to offer multiple ways for the person to submit an application.  That would be always what I would recommend.

I mean, do your best.  The best that you can with the online application system that you have in making it accessible.

Because you have to remember that people on the other end are going to be using screen reading software, speech recognition software, extended time.  They may need an alternate way to submit the application.

If a person has to listen to something that is video or audio in the application, you want to make sure that is captioned.  And you want to make sure the platform is keyboard accessible.

But really most of the accommodations come down to offering an alternate way.  But first and foremost you want to make sure you do what you can to make that application system accessible.

And that really means, that really means from the beginning of the process when you're going to purchase your software and your license and everything that goes along with it, take the things that we discussed with you about the system and make sure the contractor is going to implement those things in the system.

Or that you're going to have the flexibility to be able to get into the code to make those types of changes without having to go back and rebuild this time and rebuild again for another change.  That would be my advice with that.

Start from the very beginning of the process, make sure you can get in there and make changes.  And from then on out, just, you know, try to do the best that you can with the things that we talk about.

Okay, Linda is there anything else you want to add before we open it up for questions?

>> LINDA CARTER BATISTE: No, I think that's about it now.  I just want to say I hope this discussion helped you understand the ADA Section 503 rules that apply to the interview stage of employment.

And the main goal is to focus on skills and the main focus of the interview is to talk about who is qualified for the job.  You don't need to talk about a person's medical conditions.  Think about what you need to know about each applicant ahead of time when you can, establish what questions you're going to ask, leave medical issues out of the mix unless an applicant needs an accommodation or if you have valid questions about an applicant's ability to perform job tasks based on objective evidence on from you see or hear from the applicant.

With that, Beth, let's see what questions we have.  It looks like quite a few came in.

>> BETH LOY: All right.  Let's start with an employer now requires someone to disclose a disability, how will the applicant be assured they are considered equally for the job as someone without a disability?

>> LINDA CARTER BATISTE: That's a really good question.  And I don't think you can ever 100% assure that.  If a federal contractor is following the regulations and doing what they're supposed to do with that self‑disclosure form, the people making the hiring decisions are never going to see that information.  And they're not going to know that the person has a disability.

What they're supposed to do is make sure that that form is separate from the application.  Don't give it to the people doing the interview or the hiring and store it in a confidential, secure manner so it's not available to anybody that's not supposed to be seeing it.

Can you assure that that is always going to be done right?  And that nobody who hires, makes hiring decisions is going to see it?  No.  You can't.

But OFCCP has provided some guidance on how employers should do that to help ensure that people making the hiring decisions aren't going to know about disability unless the person chooses to disclose during the interview for whatever personal reason the person has.

>> BETH LOY: Next question.  Let's see here.

What law covers the hiring of federal employees?

>> LINDA CARTER BATISTE: If you're talking about federal employees that will be working for federal agencies, it's also the rehabilitation act, but it's Section 501 of the same law.  Same law, different section.

And the rules are very similar to what we're discussing here for Section 503. 

They have to not discriminate and they have to practice affirmative action.  But a little bit different in the recordkeeping and things like that.  But same law, different section.

>> BETH LOY: And it incorporates the amendments act, right?

>> LINDA CARTER BATISTE: Yes.  Both of these laws incorporate the amendments act.  Yes.  Same for all the laws we're talking about.  It makes it a little easier.

>> BETH LOY: With your social worker example Linda of driving as an essential function.  What if the social worker is required to provide services to people who are at home, would it not then be an essential to see clients in their home or at a location outside a social worker's office?

>> LINDA CARTER BATISTE: I'm so glad you asked this question in this way.  It certainly could be an essential function to see clients in their home or locations outside the social worker's office.  The issue is how they're going to get there.  Is it essential that the social worker drive to those locations to do those functions?  Typically the answer is no.  The employer would have an obligation to find another way to get them there other than having the social worker drive themselves to those locations.

If there is public transportation, if there is the potential of hiring a driver, car pools, if other social workers tend to go there too.

That could be an essential function, but how you get there, the driving itself is probably not going to be an essential function unless that is absolutely the only way of getting there.  And that could be possible in some rural areas.  But the employer needs to go through that process and determine if there's another way to do it.

>> BETH LOY: I thought it was legal to ask if the person can perform the job function with or without an accommodation?

>> LINDA CARTER BATISTE: That is a legal question.  It is okay to ask at this time way you asked it.  Yes or no.  As long as you ask it right, in the way that you phrased it right there, can you perform this job with or without an accommodation, if you answer it yes, it doesn't tell you whether you have a disability or not.  If you answer it no, it means you can't do the job.  You want to avoid putting the little checkbox next to yes or the no.

>> BETH LOY: You want to be thoughtful in how you format that.  You don't want to put a line next to it.

>> LINDA CARTER BATISTE: The question is "Can you do the job" and you're certainly allowed to ask that.

>> BETH LOY: Next, we tell them what the essential functions are.  And ask them can they perform the essential functions of this position.  This is done in the interview stage.  Does this violate the medical inquiry rule?

>> LINDA CARTER BATISTE: No.  I think that's a great way to do it.  You don't even mention accommodations.  I think that's a perfect way to do it.

>> BETH LOY: Once an offer is made and accepted we typically have them come into the office to sign an offer letter.  Is it safe to give them a medical review form until after they sign this letter, or should I wait until orientation?

>> LINDA CARTER BATISTE: It's much better to do it after they sign that letter.  Before orientation.  Because once the person takes the job, you are now an employee.  Any medical inquiries you want to do post‑offer, do it before the person gets on the payroll or starts actually working.

So I think giving it to them ahead of time is the best way to do it once the job has been offered.

>> BETH LOY: Next question.  I'm looking for guidance regarding procedures regarding if an applicant can complete an application.  What should recruiters do if they get such a request?

>> LINDA CARTER BATISTE: If the person who gets the request isn't the designated person to handle accommodations.  And again, it's good to indicate in all your job requirements and invitation to come in for an interview, if someone needs an accommodation, here's the person you should contact.

If somebody outside that person gets it, then if you can hand it over to whoever is supposed to process it, that's probably the best way to handle it.

If you've got the person on the phone right then and you can't get ahold of the person, then take down the information and let the person know that you're not the person authorized to process the request and that you will get back to them.

If you are the person authorized the request and you're not sure how to handle it, try to find some information.  Tell the person you'll get back to them as quickly as possible and make sure you get back to them quickly and contact somebody for information.  Such as our service.  If we can help you come up with accommodations or talk with you about how to process that request, we're happy to walk you through that process.

But the bottom line is if you don't know how to handle it, let them know that you will get back to them as soon as possible.

>> BETH LOY: And I think one point you mentioned there is really important.  You don't want to unnecessarily delay this person as compared to everyone else who you're going to interview.

>> LINDA CARTER BATISTE: Exactly right.  Try to do what you need to do to get the accommodation in place and try to do everything at the same time with all the applicants that you can.

>> BETH LOY: Okay.  The applicant in a wheelchair is a risk to the company while others who are not using a wheelchair are not.  All things being equal, where two or three people are fully qualified in terms of job qualifications, doesn't the company have a right to choose the person who does not pose a risk?

>> LINDA CARTER BATISTE: That's a good question.  I'm glad you brought that up.  In my example, the interviewer was speculating about whether that person would pose a risk.  I tell employers anything can happen.  If a bomb goes off, somebody could get in the head.  Somebody could be incapacitated.  You make plans ahead of time to get everybody out of the building.  And you do the best you can.

But saying that a person in a wheelchair is going to be a risk related to emergency evacuation probably will land you in trouble under the ADA or Section 503.

A better way to do it is to not speculate about whether someone poses a risk and then hire the person that you think is the most qualified.

There are situations where someone actually poses a direct threat.  That's a standard under the ADA that you have to meet in order to say we're not going to hire you because you pose a threat to yourself or others.

It's a very high standard.  Speculating about emergency evacuation does not even come close to rising to that level.  You want to be very careful about making an employment decisions based on a perceived increase in risk.

We definitely have information on that standard that you would have to meet in order to do that.  And if anybody needs that, we will happily get that to you.

>> BETH LOY: Just real quickly.  First of all, if we're talking about navigating steps, a lot of people I know who use wheelchairs can navigate steps, especially down.

Not only that, sometimes you can use an elevator.  Sometimes it's a drop elevator.  And the elevator can be used to get somebody down.  You can also have an area of rescue assistance.  And last but not least, it would be the use of evacuation device to get people down steps as well as up steps if people are below ground.

>> LINDA CARTER BATISTE: Yep.  Part of your emergency evacuation planning is to accommodate evacuation for people with disabilities, and that should be done.

>> BETH LOY: Absolutely.  You don't know who is going to have temporary limitations.  You may have employees who are pregnant.

>> LINDA CARTER BATISTE: Someone may break their leg.

>> BETH LOY: You may have guests in your building.

>> LINDA CARTER BATISTE: You can tell we're kind of adamant about this issue.  A lot of employers want to say you can't work here because we don't know how we can get you out of the building.  You need to look at that as an accommodation issue.

>> BETH LOY: This used to be an issue before 9‑1‑1 with service dogs.  There was a lot of publicity with 9‑1‑1 and service dogs leading individuals out very terrible situations, especially in the world trade center.

And you know, after that, people kind of stopped questioning the use of service animals in that situation.  Because the service animal not only led the person with the disability out, also led everyone else out because you couldn't see in those situations.  And you couldn't find your bearings and you couldn't tell what direction you were going.

>> LINDA CARTER BATISTE: Anything can happen in an emergency and it's just as likely that people who don't have a disability are going to have trouble getting out.

If you hear anything else from us today, it's probably not a good basis to make an employment decision based on what someone can do in an emergency.

>> BETH LOY: Is it okay to say whether you can perform the job duties with or without disabilities.  We talked about that.  And a followup question from this person is can you show me?

How you will do the job?

>> LINDA CARTER BATISTE: First of all you can ask all applicants can you perform the duties of the job with or without an accommodation?  And the answer would be yes.

If you're going to ask somebody with a disability can you show me how you will do the job, you say yes, you can do it or can you explain to me how you can do it?

In order to do that followup question you need to have a reasonable belief based on what you're seeing or based on what the person say to you that there is going to be a problem with job performance.

That goes back to that example that a person comes in a wheelchair for a clerical job, passed the typing test and all the other qualification standards, you don't have a reasonable belief that she's going to have trouble doing that job.  So you can't ask the followup question.

The same person is going to be working in a warehouse and climbing ladders.  Then you do have a reasonable belief that they'll have problems.  Could you tell me how you would do it?  Or demonstrate how you would do it?  You have to have that reasonable belief based on what you're seeing or hearing that there's going to be a problem before you ask a person with a disability to demonstrate.

Again, you can ask everybody.  As long as you ask everybody, you don't have to meet that standard.  But if you're going to single just a person out with a disability, then you have to have a good reason.

>> BETH LOY: I did workers comp for years.  And I had to ask employers to provide feedback on how they presented themselves.  If they disclosed a disability time and again, it would have been considered sabotaging their ability to be hired.  How do these new regulations change that?  How should we council them?

>> LINDA CARTER BATISTE: Council people the same way you have.  This new requirement under section 503, the people doing the interviews and looking at the application papers should never see that the person disclosed a disability.  That's a whole separate inquiry and it's confidential.

So whether someone goes into an interview and discloses a disability is a personal decision in most cases.  If someone is more comfortable disclosing, especially if they have a disability.  I want to assure you can do the job.  Very personal choice to disclose during the application interview process in most situations.

The only thing that you might change, since federal contractors have this new requirement that they hire people with disabilities, it's not a new requirement, but now they've actually got a goal of how many people they should be hiring.  It might work in somebody's favor to disclose that they have a disability.  Because that would help the federal contractor to meet their obligation to hire people with disabilities if you disclose.

They may want to say hey, let's get you in here.  We're supposed to be hiring people with disabilities.  That would be the only change I would see.  That there's new impetus to meet this goal that federal contractors have now.  What do you think Beth?

>> BETH LOY: You know, as a person who does interviews, I don't need the information.  It's just not necessary to me one way or the other.

I mean I really want to make my decision based on the person's qualification.  On the other side of it, I know that people want to be honest with their employers and they want to disclose up front and talk about that.  But from an employer's perspective, that's just not necessary.

>> LINDA CARTER BATISTE: That's a good point.  I think if you're going to disclose if you're a person with a disability and you're going to disclose, I think have a reason to do that and explain to the employer why you're disclosing.

The example I just gave about the person who said they have epilepsy.  And they didn't say and "because," that kind of leaves them hanging.  So letting the employer know why you're disclosing may be helpful.

>> BETH LOY: And employers may not be familiar with every type of disability.  They may have read something misleading or have misleading views of something, or they may not have the information to run the gamut.

I would advise people not to bring it up, but certainly it's a personal choice.

>> LINDA CARTER BATISTE: Exactly.

>> BETH LOY: Is it acceptable to ask an applicant who identified a disability why they mentioned the disability?

>> LINDA CARTER BATISTE: If you're really not sure why that disclosure was made and you can't come up with any reason to have followup questions, it's okay to say "And can you tell me more about why you're telling me that?"  What you don't want to do is say "Tell me more about the disability.  What are your limitations?  How did you get disabled?"

If you're not sure why the person disclosed, you can say is there anything that you need from me based on your disclosures?  Or why are you telling me this?

I would just be careful not to indicate that you're probing for more information on the disability itself.  But if you need to clarify if you're not sure and you don't want to miss an accommodation request, then you can ask for clarification on your ability to do the job.  Do you need something from us in order to continue in the interview?

>> BETH LOY: Exactly.  Is there anything we can do for you to complete the interview today.

>> LINDA CARTER BATISTE: So just be careful not to probe too much there.  But yes, you can certainly clarify why the disclosure was made if you're not sure.

>> BETH LOY: Okay, next question.  If an applicant comes in to complete an application and the person immediately advises that they need an accommodation such as Jaws to complete the application, must we do what we can right then?  Or can we reschedule a time for the applicant to return in order to determine the best way to accommodate?

>> LINDA CARTER BATISTE: I think either way.  This is why it's really good to let the applicant know ahead of time that this is what's going to happen during the interview.

If you need accommodations, here's who you contact.  You can also set deadlines.  Just like with any applicant.  If you're going to reschedule, please let us know by this time.

Now if the person fails to comply with your request to ask ahead of time and shows up and asks, I wouldn't say "No, you missed a deadline, we're not going to accommodate you, get out."  I would try to do what you could right now.  If you have Jaws available or something that you can do right then, absolutely go ahead and do it.

If you don't have it available, which some employers don't, and you need time to get that set up, let the applicant know that you're going to need that time but you still want to go ahead with the interview as soon as possible and then reschedule it.

Either way, it depends on your situation and what you're able to do at the time.

>> BETH LOY: And I also think for an individual who is using Jaws, they may have a lot of specific shortcuts and programming that he or she uses.  You could approach this in several different ways.  You could offer different types of screen readers or a reader.  Or if that is specifically what the person wants, you can offer the person to let his or her jaws that is specifically programmed, but you can't force the person to use the Jaws that is specified for themselves.

Next question.  Did I understand that when an employee requests an accommodation, ‑‑ I knew someone would ask this.

>> LINDA CARTER BATISTE: You get the prize of the day for asking this.  I almost took that out of there.  That's not 100% clear.  There's nothing in the EEOC guidance or in the actual law that clearly says you can always get a diagnosis.  What it does say is that employers have the right to verify that someone has a disability before providing an accommodation.

Sometimes a diagnosis is a necessary part of it.  Then yeah you can get it.  Whether you can always get it, it's not completely clear because it's not spelled out in anything in writing from EEOC.  I would say before you force somebody to get a diagnosis, think about why you need it.  And if you really don't need it, then don't get it.

But if you need it to document disability, then I would say yes, you can get it.

>> BETH LOY: Next question.  This is an interesting one.  Under 503, how does the employer validate that they have a qualifying disability.

>> LINDA CARTER BATISTE: Okay, so you don't really validate that a person has a disability.  This is a voluntary self‑disclosure.  So it's the applicant that makes a determination of whether he or she has a disability.

On that self‑identification form, the definition of disability is spelled out and then there are a bunch of examples given, but it's really up to the individual to decide whether he or she has a disability.  You don't go and ask them for documentation based on that disclosure.

It's a legal term that apply to, we talked about two things that the ADA requires.  You don't discriminate.  You don't make hiring decisions based on stereotypes.  That is regarding someone as having a disability, whether they do or not, regarding them as having a disability is treating them in a negative way because of a real or perceived disability.

This is regarded as it doesn't really apply to Section 503 self‑disclosure.  It's just a matter of whether the person believes that he has a disability or not.

>> BETH LOY: I'm going to try to sneak these in Linda.  I know we're coming up on five minutes or so here.

If the interviewer is not aware of the voluntary disclosure, how is it advantageous to complete the request prior to a job offer?

They might have been listening to our conversation.

>> LINDA CARTER BATISTE: What the purpose of that form is, is to help the federal contractor track their progress in getting people with disabilities to apply.

So it's really, that form itself is more of a data collection tool for federal contractors to see how well they're doing with people with disabilities to apply.  And then they ask again after a job offer has been made, so that helps them see actually how many people are getting hired.

And then they also ask employees periodically to help see how many they're retaining.

So the purpose of that form is not to make sure that they're hiring people with disabilities by that disclosure.

It's to track how many people with disabilities are applying for jobs.

That's why we talked about if you're going to practice affirmative action hiring and you want to give preferential treatment to people with disabilities, you probably want to do it as a separate disclosure than that self‑identification form for 503 tracking purposes.

Does that make sense in?

>> BETH LOY: Yes.

>> LINDA CARTER BATISTE: An hour and a half in, I'm babbling a bit.  (Laughing)

>> BETH LOY: That's the exact conservation we had.  This is a good one because we had more than one related to this question.

I just received my first application that had the voluntary self‑identification form marked that they had a disability.  They worked far company previously and did not disclose that they had a disability.  How do I approach the applicant?

>> LINDA CARTER BATISTE: Okay.  This self‑identification should not be with your other materials.  It should be swept away into a confidential data collection file and shouldn't be with your application form.  There's really no reason to discuss it with the applicant is the way I would answer it Beth.

>> BETH LOY: Exactly.  And someone else said if it shows up on the application form, should I cross through it and mark it off?  Or forget about it?  What do they do if they get that information unintentionally?

>> LINDA CARTER BATISTE: I think you should take it to whoever was supposed to sweep it off and say you need to beef up the security here a little bit.  These are coming in with the application forms.

It's like any other disclosure.  Unless it's relevant, you should just ignore it.  It's not part of the process that you should be following.

And again, if you want to practice affirmative action, there's a way of doing it.  But giving that ID form to the person doing the interview probably isn't the way you want to do it.

There may be further clarification down the road on this issue.  That's the way I'm reading it now.

>> BETH LOY: This is a good question too, Linda.  I'm going to sneak this one in too.

If the employer has two equally qualified candidates and wants to choose the one with a disability to meet their goal is that okay?  And if the disability is not disclosed in the interview, but is in the separate form, can the employer go to the separate form to get a qualified candidate?

>> LINDA CARTER BATISTE: It's absolutely okay to give preferential treatment to a person with a disability when you're hiring.  There's no reverse discrimination under the ADA.  Meaning the person without a disability who didn't get the job can't file a complaint for discrimination based on not having a disability.  There's no legal preference.

As far as losing that self‑disclosure form, the regulations just don't say that you're allowed to do that.  Again , if you want to give preferential treatment to people with disabilities, I would probably announce that on your applications and your job interviews and let them know why you're trying to practice affirmative action.

Again, follow the steps that we mentioned in the publication that we have and make it a kind of separate disclosure that the person can make.

Again, maybe that will change in the future and you can use that one form for everything.  But I'm just not reading it that way that you're allowed to use it in that manner.

So, just to be on the safe side.

>> BETH LOY: Well the problem with that is you know not every employer is a great employer like the ones we have on here today who want to learn more about it.  So if you give access to somebody who really wants to do that, then what's going to happen when somebody really doesn't want to do that and wants to act in a discriminatory manner

>> LINDA CARTER BATISTE: The other thing with that is the form spells out why that form is being given.  It says it's going to be kept confidential.  So the person isn't really voluntarily disclosing for that purpose necessarily.  I think it would be a lot safer to do it as a separate line where you really want to hire people with disabilities.  Make that a separate disclosure from that.

>> BETH LOY: Okay.  And with that, we've squeezed in as many questions as we can today.  We got through most of them  And that is all the time that we have.  If you need additional information about today's topic or you want to discuss an accommodation or ADA or Rehabilitation Act issue, please feel free to contact us.

We would like to thank you for attending and thank you also to Alternative Communication Services for providing the captioning.  We do hope the program was useful and the entire series was useful.

As mentioned earlier, an evaluation form will pop up on your screen in another window when we're finished.  If it doesn't, you will receive information following the webcast on how to access that.  We appreciate your feedback.  We do hope you will take a minute to complete the form and this concludes today's webcast.

(The webcast ended at 3:32 p.m. ET.)

