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>> LINDA CARTER BATISTE:  Hello, everyone.  And welcome to the Job Accommodation Network Accommodation and Compliance Audio and Web Training Series.  I'm Linda Carter Batiste and I'm one of your speakers for today's program called ADA Update.  Beth Loy will be serving as our moderator when we get to the question and answer portion of our program.  What we're going to be doing today is focus on the ADA Amendments Act and the final regulations that went into effect recently.  Before we meet today's featured speaker, I want to go over just a few housekeeping items.  First, if any of you experience technical difficulties during the webcast, please call us at 800‑526‑7234 for voice and hit button five (5), or for TTY 877‑781‑9403. I want to let you know, there is a bug in the upgrade of our webcast platform.  This bug will cause the slides to turn gray and not display.  If this happens to you, you can install the latest Adobe Connect add-in.  We included this in the download pod for the webcast today, and we also provided additional information in the pre-webcast email.  We are currently waiting on Adobe to fix this problem.  Second, towards the end of the webcast, we will spend time answering any questions you have.  You can send in your questions anytime during the webcast to our email account at question@askjan.org or you can use our question and answer pod located in the bottom left corner of your screen.  To use the pod, just put your cursor on the line next to the word question, type your question and then click on the arrow to submit to the question queue.  On the left hand side, above the box used to submit your questions, you will notice a file share pod.  If you have difficulty viewing the slides or you'd like to download them, click on the button that says "save to my computer."  You can also download our resource handout, and just so you know, we will be providing the transcript as a handout following the webcast.  And finally I want to remind you that at the end of the webcast an evaluation form will automatically pop up on your screen in another window.  We really appreciate your feedback, so please stay logged on to fill out the evaluation form.  
Now, let's meet our featured speaker, Jeanne Goldberg.  Jeanne is the Senior Attorney Adviser in the Office of Legal Counsel at the U.S. Equal Employment Opportunity Commission (EEOC) headquarters in Washington, D.C.  She assists the Commission in interpreting and applying the statutes that it enforces, including the Americans with Disabilities Act (ADA), and participates in drafting regulations, policy guidance and other publications.  Jeanne makes EEO training presentations throughout the country for managers, employees, attorneys and human resources staff in both the private and public sectors, and she's a frequent speaker at national conferences.  Prior to joining the EEOC, she was in private practice from 1990 to 1999 specializing in civil rights litigation and argued EEO cases before the U.S. Courts of Appeals for the Fourth and D.C. Circuits.  She also served as an adjunct law professor at the College of William and Mary from 1996 to 1998.  Before entering private practice, she served from 1988 to 1990 as a staff attorney for the U.S. Court of Appeals for the Third Circuit.  She received her B.A. from Northwestern University and her J.D. from George Washington University.  From 2007 to 2009, she served as a government fellow on the Equal Employment Opportunity Committee of the American Bar Association Section of Labor and Employment Law, and currently serves as a 2010-2011 public co-chair of the Section’s National Programs Committee.  I've worked with Jeanne a lot over the years and I've attended many of her presentations.  And I can tell you that she's very knowledgeable about the ADA and she has a very practical approach that I think you are going to find useful.  So Jeanne, thanks for being here today and welcome to the program.

>> JEANNE GOLDBERG:  Thanks, Linda. I'm happy to be here.

>> LINDA CARTER BATISTE:  Okay. Just to give you an idea what we are going to cover today, we are going to start with the brief overview of the ADA Amendments Act.  And then we are going to spend more time on the recently-released regulations and what they added. Then we want to talk in more detail about the ADA's definition of disability because there still seems to be a lot of confusion about it.  We are going to round out the program with some practical advice for complying with the ADA Amendments Act and spend our remaining time answering your questions.  Jeanne, I will ask you to start off with a brief overview of the ADA Amendments Act.

>> JEANNE GOLDBERG:  Sure, Linda.  We are beginning on slide four for those of you following along with the powerpoint.  As you will recall, Congress decided to amend the ADA in 2008 by the ADA Amendments Act, which was signed into law by President Bush in September of 2008, and took effect on January 1, 2009.  Congress decided to amend the ADA because for the prior 15 years, increasingly, courts had very narrowly construed the definition of disability under the ADA, finding that impairments in many cases -- such as cancer, diabetes, epilepsy, HIV, and even in one case an individual with mental retardation -- did not meet the definition of disability and therefore individuals could not get into the front door of the ADA with those claims.  Therefore, in those cases courts never reached the merits of the claims regarding employers improperly denying accommodations or having improperly excluding someone from a job because of their medical condition notwithstanding that they were qualified to perform it.  Congress, seeing these court decisions, by overwhelming bipartisan majorities in both the House and the Senate, decided to amend the definition of disability in the ADA to try to change this trend, and to cause courts to reach the merits of these cases in the instances where Congress had intended that they do so. 

What Congress did when it amended the ADA though, as you'll see here on slide four, is to retain the same basic three-part definition of disability that had always existed in the law under the ADA and even under the Rehabilitation Act of 1973, which is the federal workplace disability discrimination law.  The three-part definition on its face is the same that it has been:  A physical or mental impairment that substantially limits a major life activity; a record of such an impairment; or being regarded as having a disability.  What Congress did was to entirely change the meaning of the key terms in these three definitions of disability.  
Turning to slide five, you will see the four key changes that Congress made to the statute to redefine what it means to be‑-to have an impairment that substantially limits a major life activity.  First, Congress said the impairment need not cause a severe limitation or even be a significantly restricting impairment.  In other words, the Supreme Court had previously ruled that in order for an impairment to limit a major life activity, the limitation posed had to be “severe.”  And EEOC's own regulations had said the limitation had to “significantly restrict” the individual in performing a major life activity.  And in the ADAAA, Congress said both of those definitions of “substantial” were too high, and that now in order to be a substantial limitation in a major life activity, the limitation need not be severe or significantly restricting.  It's lower than that.  Secondly, Congress redefined “major life activities” to include not only the kinds of activities recognized in the past, and we'll talk about these more, such as seeing, hearing, breathing, interacting with others, walking, sitting, standing, concentrating and so on, but also to include major bodily functions -- those internal functions of various body systems.  That is a very significant change in the law. So that an individual, for example, with diabetes, while they could still show they are substantially limited in the major life activity of eating, now has available a much more direct route to showing they're substantially limited in a major life activity, by showing that the diabetes, for example, simply limits the major bodily function of the endocrine system.  So that's the second change.

The third change that Congress made was to provide that the ameliorative effects, the beneficial effects of mitigating measures are not to be considered in determining if someone meets the definition of disability.  In other words, if someone uses medication, hearing aids, a prosthesis, or other things that reduce or eliminate the symptoms of an impairment, that those benefits are not considered.  Instead, we look at the underlying impairment in determining whether it is an impairment that substantially limits a major life activity.  This is a flip in the law to return it to the way it was in the 1990s, before Supreme Court ruled in 1999 that you do consider the beneficial effects of mitigating measures that someone uses in determining if they have a disability.  That's a very significant change as well.  
Fourth and finally, Congress provided that if an impairment is episodic -- something that comes and goes, that is not active at all times -- or is in remission, then that impairment is substantially limiting if it would be when active.  In other words, rather than looking at the frequency of the episodes of the impairment that flares up and remits or is active and then in remission, we look at when it is active, would it be substantially limiting then, and if it would be, then it meets the definition of an impairment that substantially limits a major life activity.  
Those are the four changes that Congress made to the ADA itself with respect to what is a substantial limitation in a major life activity.  Turning to slide six, you see the fifth and final change that Congress made to the definition of disability.  It's to that third definition of disability -- what it means to be “regarded as” having a disability.  Prior to the Amendments Act, the Supreme Court had held that an individual is regarded as an individual with a disability if the employer actually perceived that the individual was substantially limited in a major life activity.  Congress changed the law in the Amendments Act so that the employer's perception about how limited the individual is is now completely irrelevant to whether they are regarded as an individual with a disability.  Now, an employer “regards” an individual as an “individual with a disability” if the employer takes an action “prohibited by this Act,” in other words, an employment action such as not hiring someone, terminating someone, or requiring someone involuntarily to be on leave, because of an actual or perceived physical or mental impairment.  So this is very different.  It merely requires that the employment action was taken “because of” the impairment, and if that is the case, then the employer regarded the individual as an individual with a disability.  Now remember, that does not mean that the individual prevails on their claim or that the employer necessarily violated the ADA.  It merely means that the individual can get in the front door of the ADA to challenge the employer's decision -- to allege, in other words, that they were qualified for the job and that their medical condition did not exclude them from being qualified or from doing the job safely.  Those are the issues that a court would be able to consider or the EEOC would be able to consider on the merits -- hearing out both the employer and the individual.  
So those are the five basic changes to the definition of disability that Congress made via the ADA Amendments Act, and those changes took effect January 1, 2009.
>> LINDA CARTER BATISTE:  What I would like to do now is move on to talking about the regulations.  I know you all at the EEOC worked very hard to produce the final regulations.  And having read them a couple times, I know there is a lot of great information in them.  Why don't you start with the history of the development of the regulations?

>> JEANNE GOLDBERG:  As all federal agencies are required to do when they're considering issuing or revising regulations, EEOC issued proposed regulations for public comment, and those proposed regulations were issued in September of 2009.  And we received many public comments, our Commissioners considered them, we had a change in the composition of the Commission during that following period and finally on March 25th, 2011, EEOC published its final regulations.  These are an amended version of EEOC's long existing ADA regulations -- amended to take account of the changes made by Congress to the ADA Amendments Act so that our regulations would conform.  The effective date of the regulations is May 24th 2011; however, at least one court has already referred to the regulations in a case arising prior to that date and, indeed, many courts have used the proposed regulations as a guide in deciding cases long before that time.  So to the extent that courts find them useful, they will make reference to them.  This argues for employers to use them as a guide in interpreting the Amendments Act and as a source for examples of how these changes will apply, regardless of whether the issues arose before or after May 24, 2011.  The regulations very closely track the statute and EEOC revised not only the regulations but also the narrative interpretive guidance also known as the appendix, that has always existed behind the regulations.  Both of those documents have been revised.  And EEOC stuck in its revisions to only changing or updating those portions of the regulations and appendix that were affected by the changes made in the Amendments Act.

>> LINDA CARTER BATISTE:  Okay, great. What I would like to do now is to discuss some specific things.  You mentioned earlier that the Amendments Act made some significant changes to the definition of major life activities.  And I know from reading the regulations that there is some additional guidance in the regulations.  Could you talk about the changes made by both the Amendments Act and the regulations?

>> JEANNE GOLDBERG:  Sure, Linda.  If you look at slide 10, you will see the first set of examples that Congress included in the statute as well as examples that the Commission added in its regulations.  The statute had never before contained examples of major life activities, and what Congress did was to include a number of the examples that had been recognized by EEOC and the courts and these in the first set ‑‑ this first list or set of examples on slide 10 are the kinds… They should look familiar because they are the kind of major life activities that were previously recognized by the courts:  caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping walking, standing, sitting, lifting, bending, learning, breathing, concentrating, thinking, and communicating and working.  All of those were supplied by Congress as examples in the statute.  EEOC added in its regulations, the other examples you will see here -- sitting, reaching and interacting with others -- to that list.  And again, this is a non-exhaustive list. These are examples of the types of major life activities that individuals could have relied on in the past and still can rely upon to show that their impairment is substantially limiting in a major life activity.  
If you turn to slide 11, what you will see is the special addition, the change that Congress made in the Amendments Act by adding major bodily functions as a new category of major life activities.  The examples that you will see here that Congress included in the statute were the immune system (there they had in mind HIV), normal cell growth (where they had in mind cancer), digestive, bowel, bladder, neurological, brain (there are a number of your psychiatric impairments), respiratory, circulatory, endocrine (that relates to diabetes), and reproductive.  EEOC added additional examples in its regulations:  the special sense organs and skin, genitourinary, cardiovascular, hemic, lymphatic, musculoskeletal, and also operations of an individual organ within a body system, such as the operation of the kidney, the liver, or the pancreas.  So as I mentioned before, you see looking at this list how the addition of major bodily functions as a kind of major life activity provides an alternative and much more direct route for an individual's impairment to be found to substantially limit a major life activity.  I mentioned before diabetes substantially limits the function of the endocrine system.  Looking at others, you can see here, cancer would substantially limit normal cell growth.  We've already seen a court case, Norton, in which an employer argued, well, maybe not all cancer -- maybe not the particular kidney cancer that the plaintiff had in that case where he had been off of work for six weeks for surgery and recuperation and the employer said, maybe that's still not a substantial limitation in a major life activity, and the court in that case ruled that “cancer at any stage substantially limits normal cell growth.”  You get a sense of the interpretation here of how inclusion of major bodily functions dramatically broadens the potential for impairments to be shown to be disabilities.  
Turning to slide 12, some other brief points about major life activities from the regulations, the Commission made clear that an individual only need show a substantial limitation in one major life activity.  It can either be from the first category -- the kinds of major life activities like seeing, hearing, working, breathing, concentrating and so on that were previously recognized -- or one of these major bodily functions that we've just been discussing.  Also the regulations say that in determining other examples of major life activities, the term "major" shall not be interpreted strictly to create a demanding standard for disability.  And that comes directly from the statute and the legislative history to the statute.  I don't think that issue is going to come up very frequently now.  In the past, there were cases involving “what about driving?” and other kinds of major life activities -- might they be recognized additional examples?  And now that major bodily functions are recognized to be major life activities, that kind of question will come up much less frequently if at all for courts.  And third, the last bullet on slide 12, the Commission makes the point that whether something is a major activity is not determined by reference to whether it is of “central importance to daily life.”  Again, that is a point that Congress made in the statute, rejecting a holding the Supreme Court had issued about the threshold for determining whether something is a major life activity.

>> LINDA CARTER BATISTE:  Alright, great. Thanks, Jeanne. Let's move on to the term "substantially limits."  To me, this is the big one as far as the regulations.  It's the thing we were all waiting for.  My understanding is that the regulations don't actually define "substantial limits," but they do give a lot of guidance that I believe you refer to as rules of construction.  Jeanne, could you talk about what these rules of construction are?

>> JEANNE GOLDBERG:  Sure. Beginning on slide 14, you will see a series of nine “rules of construction” that are set forth in the regulations at 1630.2(j)(1).  This was the Commission’s attempt to pull together for our stakeholders all of the relevant principles from the statute as amended as Congress, the legislative history, and the Commission's own interpretation about how the revised terms "substantially limited" and "major life activity" will be defined and applied.  Here it is all in one place in the regulations as a guide.  
The first rule is that “substantial limitation” shall be construed broadly in favor of expansive coverage. And that was Congress's language right from the statute, where Congress said the definition of disability shall be construed broadly in favor of expansive coverage.  The second rule is that an impairment need not prevent or severely or significantly restrict performance of a major life activity to be considered substantially limiting.  Nonetheless, not every impairment will be a disability.  And that's a point that we reviewed earlier when we were talking about changes that Congress made where they said that having to be a severe or significantly restricting limitation was too high a standard, and rejected court decisions that had so held and rejected EEOC's prior regulations that had used the term “significantly restrict.”  So this is the reformulation.  It does not have to prevent or severely or significantly restrict the performance of a life activity to be substantially limiting, but that doesn't mean that every impairment will be a disability.  
Rule three:  Extensive analysis is not required.  The primary focus should be on a person's qualifications for a job, the need for reasonable accommodation or whether discrimination occurred.  Again, this is actually language that Congress placed directly in the statute.  Congress said the definition of disability should not demand extensive analysis and that the primary focus should be on whether discrimination occurred.  
Turning to slide 15. Rule 4.  An individualized assessment is still required, but "substantially limits" is a lower standard than it was prior to the Amendments Act.  So in other words, we still conduct an assessment of whether the particular individual's impairment substantially limits a major life activity.  But, we apply all the lower and broader rules of construction of that term.  In other words, that it need not be a severe or significantly restricting limitation, that we disregard the ameliorative effects of mitigating measures, that if it's episodic or in remission, it's substantially limiting if it would be when active, and also that major life activity include major bodily functions.  All of those make it a much lower standard to be substantially limited in major life activity, and we apply that lower standard as we assess an individual's impairment.

Rule 5 on slide 15.  Assessing ability to perform a major life activity as compared to most people usually will not require scientific, medical or statistical evidence, although presentation of such evidence is not prohibited.  This rule is drawn from legislative history in which Congress, in amending the ADA, criticizes court cases that had required very extensive analysis, often expert evidence, testimony about how many hours a day or whatnot, most people could perform a major life activity when trying to determine whether the individual plaintiff before them was substantially limited in performing that activity compared to most people.  So according to rule of construction 5, that comparison to most people is not necessarily going to require that kind of exacting scientific, medical or statistical evidence in order for EEOC or a court to determine that the individual is substantially limited compared to most people.

Rule 6, again, you will recognize this directly from a statutory change I just reviewed.  That the ameliorative effects of mitigating measures other than ordinary eyeglasses or contact lenses shall not be considered.  “Ordinary eyeglasses or contact lenses” are the one exception that Congress made in the statute.  If an individual, for example, alleges that they are substantially limited in seeing, but uses ordinary eyeglasses or contact lenses, whether they are substantially limited in seeing would be assessed with the benefit of those eyeglasses or contact lenses -- their benefits would not be disregarded.  They're unlike all other mitigating measures in that way. A single exception that Congress made to the new rule.  
If you turn now to slide 16, you will see a number of examples I've included here that are in the regulations of what mitigating -– of what might be mitigating measures.  And again, this is not an exhaustive list of examples, but it gives you some idea of the kinds of devices or measures that individuals might use that provide benefits that reduce or eliminate the symptoms of their impairment, and you have to disregard those benefits in determining if they are substantially limited in a major life activity.  You look at the underlying impairment.  Some of the examples here will be immediately obvious or apparent to you:  medication, medical supplies, prosthetics, hearing aids and cochlear implants, oxygen therapy equipment, hearing devices, mobility devices, and use of assistive technology.  But you will also see here reasonable accommodation. In other words, if the employer provides reasonable accommodation that is a mitigating measure, to the extent that it mitigates some of the effects of the impairment, the individual can still be considered substantially limited if without the accommodation they would be substantially limited in a major life activity.  “Learned behavioral modifications”:  This is something -- an example of a mitigating measure that Congress emphasized when amending the ADA, and in the legislative history noted that many individuals with learning disabilities use behavioral modifications with respect to the amount of time that they spend learning material, with respect to the ways that they learn material, with respect to audio equipment or other devices that are used, and that all of those are mitigating measures.  The underlying impairment of the learning disability could still be substantially limiting in learning, notwithstanding the outcomes that the individual was able to achieve in school.  “Adaptive neurological modifications” was something that had come up pre-Amendments Act in a number of monocular vision cases, in which individuals who had vision only in one eye or only had one eye, often had a situation where their brain had adapted to the loss of depth perception that would otherwise exist. And courts said, well, compared to most people, they still have sufficient depth perception that they are not substantially limited in the major life activity of seeing.  And again, that was an example that therefore Congress focused on of adaptive neurological modifications that should -- is an example of a mitigating measure the benefits of which should be disregarded, and instead look at the underlying impairment -- monocular vision – does that make the individual substantially limited in seeing?  
The last bullet on slide 16, you'll see an example of mitigating measures that EEOC added in the regulations based on comments that we received. And those are psychotherapy, behavioral therapy and physical therapy as other types of mitigating measures if they provide benefits that lessen the symptoms or eliminate the symptoms of an impairment.  The individual might still be substantially limited if you disregard those benefits.  
If you turn to slide 17, you will see a little bit more about this exception, I mentioned, to the mitigating measures rule.  Congress says that “ordinary eyeglasses or contact lenses” are considered in determining if the person is substantially limited in seeing.  And Congress phrased this in the statute as one “shall” take these into account in determining disability.  They defined ordinary eyeglasses or contact lenses as lenses that are “intended to fully correct visual acuity or eliminate refractive error.”  Congress said that that should be ‑‑ that ordinary eyeglasses should be distinguished from low vision devices, such as devices that magnify, enhance or otherwise augment a visual image.  An individual might have, for example, a magnification device for hard copy documents (that can't be viewed on a computer electronically) to magnify the font.  That kind of device is not considered ordinary eyeglasses, so you disregard the benefit of it.  
A couple more points on slides 18 and 19 about mitigating measures.  These are points that the Commission noted in the appendix -- that interpretive guidance to the revised regulations.  First, someone can be an individual with a disability even if they have no limitations from their impairment or only minor limitations, if there is evidence that in the absence of an effective mitigation measure, their impairment would be substantially limiting.  So in other words, if there's a situation where, due to medication, an individual that-- when an individual was prescribed very early in the course of their impairment, they never actually experienced substantial limitation; if it is the case that they would without the benefit of the medication, experience that substantial limitation, they would still meet the definition of disability, even though it never actually manifested itself because they were placed on the mitigating measure early in the course of their impairment.
The second bullet on page 18, the Commission emphasized that this new rule that you disregard the ameliorative effects of mitigating measures only applies to the question of whether someone gets in the front door of the ADA, whether they meet the legal definition of individual with a disability.  It's not relevant to or does not apply to the other issues that might come up for an employer or a court or the EEOC about whether a person is qualified for a job or poses a direct threat to safety.  Obviously, the Commission said, whether someone uses or doesn't use a particular medication or other mitigating measures may indeed be relevant to whether or not they qualify for a job or pose a direct threat to safety.  
Turning to page 19, two additional points on slide 19. The Commission said that to the extent employers or courts might consider what kind of evidence would they use to determine whether someone was substantially limited without the benefit of a mitigating measure, that evidence could include the limitations the person experiences before they ever began using the mitigating measure, or the expected course of a particular disorder if someone were not to use mitigating measures, or readily available or reliable information of other types.  In other words, the Commission was emphasizing that the rule disregarding the ameliorative effects of mitigating measures should not necessarily require the creation of special evidence, special medical documentation to show that without the benefit of a mitigating measure someone would be substantially limited in a particular major life activity.  
Then the last bullet on slide 19:  I've given a quote here from the appendix.  The Commission said: "However, we expect that consistent with the Amendments Act's command (and the related rules of construction in the regulations) that the definition of disability 'should not demand extensive analysis,' covered entities and courts will in many instances be able to conclude that a substantial limitation has been shown without resort to such evidence."  So the Commission here in two different ways making clear that it should be ‑‑ that courts and employers should be able to apply the new statutory rules with readily available information and in fact, may not even need particular specially created medical documentation or evidence of a particular kind given Congress's command that they should not demand extensive analysis.  
Turn to slide 20:  Rule of construction number 7.  You will recognize this directly from what we reviewed in the statutory changes -- that impairments that are episodic or in remission are substantially limiting if would be when active.  So in other words, if someone has epilepsy, we look at during a seizure, would they be substantially limited without the benefit of any mitigating measures, because that's an episodic condition.  Or cancer, a condition, if when it's in remission -- would be substantially limiting when active.  Was it when it was active before, or would it be if it returned in the future, substantially limiting in the major life activity of normal cell growth or any other major life activity?  And I mentioned earlier that Norton case taking very broad interpretation of that.  
Rule of construction 8:  an individual need only be substantially limited in one major life activity from either list, in other words, of either type – old-fashioned, previously recognized major life activities, or newly recognized major bodily functions, to have a disability.  
Slide 21, rule of construction 9:  This rule of construction states that an impairment lasting fewer than six months may be substantially limiting.  The practical effect of this is that there is no minimum duration that an impairment has to last in order to potentially be a substantially limiting impairment under the legal definition.  You will recall that EEOC's prior regulations or appendix used to use the example of a broken leg expected to heal normally, something that would not be a substantially limiting impairment because of such short duration, and that example in the appendix is no longer there.  The Commission says that duration is a relevant factor, but just one factor, and quotes the legislative history from the ADA Amendments Act in which Congress said even if an impairment is “short term,” it could still be substantially limiting if it's “sufficiently severe.”  And we've had a couple of cases --  one I mentioned, the Norton case -- where we had an individual who was off for six weeks for treatment of kidney cancer, and  there's a case decided under the Amendments Act called Feldman, in which an individual had a mini-stroke, was in the hospital for two days and off of work for two weeks, and the court held that could be a substantially limiting impairment considering the severity of a mini-stroke even though the effects were of fairly short duration.  
And so, that is a change for many employers to the extent that prior to the Amendments Act, they used to use the duration ‑‑ I've heard employers say three months or six months or whatever it might be -- as a sort of short cut, not even considering how serious an impairment might be; if it lasted or was expected to last a short time, then they would consider it not to be -- automatically not to be a disability.  And that's no longer the case.  You have to reset your thinking about this:  even if short-term, if sufficiently limiting an impairment could be within this definition and therefore subject to accommodation.  That really flows directly from, as I said, the legislative history, Congress said that.  And the kind of examples that Congress gave of cases that it was reacting to when it amended the ADA --that there were a number of cases involving cancer and other impairments that did not necessarily effect an individual for more than three months or more than six months, but Congress said we intended those to be covered under the definition of disability. 

>> LINDA CARTER BATISTE:  Alright, great.  Several questions came in when you were talking about the rules of construction.  I want to just combine a few of them and ask you a couple of questions right now because I think these are important follow‑ups to what you said.  The first one is about the last rule, the duration of an impairment, how far is that going to go?  Did we hear right that employers may have to provide accommodations for a broken leg, sprained ankle and things like that?

>> JEANNE GOLDBERG:  I just think as a practical matter there's no cut-off, and duration is relevant, but it's only one factor.  Something could be substantially limiting even if it's short term.  And so you ‑‑ you know, as a practical matter, however, I don't think you're going to face the kinds of examples that your caller was asking about.  What did you say, a sprained ankle?  That type of thing?

>> LINDA CARTER BATISTE:  Yes. 

>> JEANNE GOLDBERG:  I think there are a few things to keep in mind in applying this general rule that there's no automatic minimum duration anymore.  First, if it's short term, truly short term, then any need for accommodation is also going to be short term, right?  Because someone is only entitled to an accommodation to the extent that they need one.  If the limitations are going to be short term, then the need for accommodation probably is going to be so as well.  Second of all, really, the ADA may not be implicated when you're talking about short term things like those examples; individuals probably have accrued leave or FMLA or existing employer policies and procedures that will allow the employer to provide or require the employer to provide what the individual needs without even implicating the ADA.  In other words, the ADA typically only comes into play when the individual can't get the adjustment they otherwise need through existing laws or policies and procedures.  And for short-term things, it's much less likely that the ADA would be implicated because of things like sick leave policies, FMLA and other procedures that would probably allow the employer ‑‑ cause the employer to address what individuals needed with those short-term examples without ever getting to the ADA.  And I think, think truly, as a realistic matter, you've ‑‑ I know, Linda, you’ve dealt with a lot of employer and employee calls over the years, and I doubt that any of them ever dealt with the short-term situations where let's just say for example, someone returns from a ski trip over the weekend, returns with a broken leg or broken arm and, you know, I don't think the employer typically says, well, I'm not sure I'm going to, you know, prop that door open for you, because I don't know if that's a disability under the legal definition in the ADA.  I think those kind of short-term and common ailments employers simply do what the individual needs and co-workers do what they need.  Prop open the door, carry in a briefcase from the parking lot, provide an extra chair for one to prop up their leg, or whatever it might be.  That's pretty straightforward, common sense and simple.  I don't think that those kinds of common situations are going to end up, you know, implicating the ADA for a lot of employers in terms of what they do on a day‑to‑day basis, because I think what the employee needs the employer’s going to do anyway.  
But it is very important that, that employer's focus on this change, and not use duration as some kind of automatic cut-off.  Because, I mentioned to you already those two court cases -- Norton involving six weeks off for cancer treatment, and Feldman with the two weeks off for the mini stroke -- where courts said those could be disabilities within this revised definition.  And the example the Commission gave in its appendix involving this rule of construction is that a back impairment that's going to last for several months and causes the individual not to be able to lift more than 20‑pounds during that period, and that that would be a substantial limitation in lifting.

>> LINDA CARTER BATISTE:  Okay, great.  That makes sense.  Let's move on here to kind of a little bit of practical approach to all of this.  We talk about a lot of rules to follow when you're determining whether someone has a disability.  Do the regulations provide any guidance or examples about how to actually apply these rules to particular impairments?
>> JEANNE GOLDBERG:  Yes, they do. If you turn to slide 23, you will see language from the new regulations, in which the Commission says that there are certain types of impairments that will virtually always be found to be substantially limiting, given these changes, like that an impairment no longer has to severely or significantly restrict the individual in a major life activity, that major bodily functions are included as major life activities, that if it's episodic or in remission, you look at would it be substantially limiting when active, and the disregarding of the benefits of mitigating measures other than ordinary eyeglasses.  Applying those four rules, the Commission said that while it's an individualized assessment that you do for each individual, for certain impairments it's going to be the case that this individualized assessment will virtually always result in the finding of a substantial limitation due to the inherent nature of the conditions and those extensive changes that I just ticked off that Congress made to the definition of disability.  
If you turn to slide 24, you'll see additional examples the Commission provided of types of impairments that should easily be found under the revised Act to be substantially limiting.  It's not that you don't do an individualized assessment, it's just that it would probably take a nano-second once you verified the individual has the impairment to know that they probably meet the definition of disability.  Deafness, blindness, mobility impairments requiring use of a wheelchair, intellectual disability (which is the newer term for mental retardation), partially or completely missing limbs, autism, cancer, cerebral palsy, diabetes, epilepsy, HIV infection, multiple sclerosis, muscular dystrophy, and mental impairments such as major depressive disorder, bipolar disorder, PTSD, OCD and schizophrenia.  
And I should emphasize, Linda, that it's not that the Commission has said that individuals if they request accommodation based on one of these impairments cannot be required by the employer to provide any medical documentation.  You know that the rule for requesting medical documentation in support of an accommodation request has not changed under the Amendments Act.  It's still if the disability or need for accommodation is not obvious, the employer can ask for supporting medical information -- either ask the individual to bring in the information, or ask the individual to sign a limited release allowing the employer to solicit the information directly from the treating healthcare provider.  And so it may be with some of these, the focus is on, you know, verifying the diagnosis and verifying medically what limitations the individual has that necessitate accommodation.  The employer is certainly allowed to verify not only that the individual has a disability but that they need the accommodation requested.  So I think as a practical matter, that's what we'll see is that with these kinds of ‑‑ these types of impairments:  employers, where it's not obvious or already known, verifying the diagnosis and what the limitations are that require accommodation ,and perhaps -- as we see in some cases -- having an interchange with the healthcare provider and the individual as well about potential accommodation ideas and solutions and alternatives which would be medically appropriate and feasible for the employer as well.

>> LINDA CARTER BATISTE:  What about conditions that aren't mentioned as examples that are going to virtually always be disposed?  Do the regulations offer any guidance about how we're going to be able to tell if they are covered or not?

>> JEANNE GOLDBERG:  Yes. If you turn to slide 26, you will see at the urging of employer groups, the Commission retained in the final regulations the discussion of the kinds of factors that we have always looked at and the courts have looked at in determining whether impairments meet the definition of a substantially limiting impairment -- for those impairments that are on a spectrum of limitation; for some individuals, that particular impairment may be very limiting, for others or not at all, and you need to determine how limiting it is for that individual.  And we refer to this as the “condition, manner or duration” of the individual's ability to perform the major life activity.  For things like back or leg impairments or asthma or other things that may be substantially limiting for some people and not for others, the kinds of things that may be relevant would include: the difficulty of performing the major life activity; the effort involved; the length of time required to do it; the pain caused by doing it; the amount of time the individual is allowed to perform the major life activity or can physically do so; and things like the way the impairment effects the operation of a major bodily function.  That kind of analysis, which I think employers are well familiar with, could still come into play, and again, you know, not demanding extensive analysis because we want to be true to what Congress commanded with those words, but these kinds of considerations, factual considerations may be relevant to sort out whether certain kinds of impairments may actually substantially limit a major life activity.  So some examples that are in the regulations:  the Commission says if an individual due to their back or leg impairment cannot stand for more than two hours without experiencing significant pain, they said that would be a substantial limitation in the major life activity of standing since most people could stand for longer than two hours without experiencing significant pain.  They give another example where if an individual can walk 10 miles, but on the 11th mile experiences significant pain, that would not be substantially limited in walking because most people would experience pain or other limitations by the time they reached the 11th mile, so that would not be a substantial limitation compared to most people. 

>> LINDA CARTER BATISTE: Great.

>> JEANNE GOLDBERG:  If you turn to slide 27, you will see the brief description of the second prong of the definition of disability: record of a disability -- a past history of a substantially limiting impairment.  You will recall this comes up if an individual claims that they don't currently have a substantially limiting impairment, but the employer is excluding them from a job because of their past history of a substantially limiting impairment, or the employer is denying them an accommodation that they need due to that past history.  They might have a continuing treatment regimen or something else that requires an accommodation, even though they don't have a current substantially limiting impairment; they just have a past history of it.  The Commission made clear in the regulations that all of the same rules we've reviewed for prong one of the definition would apply to deciding if someone had a record of a disability.  You would just be looking at whether they had that substantial limitation according to these new rules in that past period of time.  The Commission also makes clear in the regulations what has been always clear in the Commission's sub-regulatory guidance that individuals with a record of a disability may be entitled to reasonable accommodation if they still have that current need for an accommodation; for example, ongoing monitoring appointments or some other treatment regimen related to the past history of a disability.

>> LINDA CARTER BATISTE:  Great. What I would like to do now -- I want to skip ahead.  We only have a few minutes left, and I really want to get to some of the practical aspects of applying some of these changes.  So we're going to skip over some of the “regarded as” information.  I think you have given us guidance on that already.  I want to move to slide 34 because I think it's important that people understand although this is a lot of information and can seem overwhelming, it's not as hard to apply as it sounds like.  My last question for you before we look at some of the questions we received is could you give us your practical advice on how employers should be applying this in the workplace?
>> JEANNE GOLDBERG:  First of all -- and some of these implications are summarized on starting on slide 35 and continuing -- employers need to revise any policies or procedures on reasonable accommodation or disability, and train all of the front-line managers and supervisors to recognize accommodation requests and to know what to do with them.  And for anyone who is responsible for processing accommodation requests, they need to know and understand this dramatically broadened definition of disability, so that they err on the side of caution and know that many, many more individuals will be covered under this new definition, and that they should no longer be spending weeks scrutinizing the MRI and meeting with the reasonable accommodation committee to decide whether the person has a disability.  That's a thing of the past.  And the extensive analysis is a thing of the past.  It's really going to be straightforward -- verifying the diagnosis, the limitations that need accommodation, and if the person meets the definition and needs the accommodation they've requested, looking at what accommodations are possible and that would not cause an undue hardship.  
Also, and this is noted on slide 35, if anyone is reviewing a claim for purposes of court, really, it's going to be the case that the first two prongs of definition of disability are primarily relevant where someone needs accommodation.  The “regarded as” prong, as I said, because it is implicated anytime the employer takes an employment action based on an impairment that's not transitory and minor, that's going to be the first resort probably in a lot of non-accommodation cases.  
And that leads to an implication I've discussed here on slide 37, which is that employers that have qualification standards that a person with a particular impairment cannot perform a particular job, or needs to be removed from a particular job if they are diagnosed with that impairment, are very likely now going to have to defend those standards on the merits as job- related and consistent with business necessity, because the individual who is excluded by such a standard by virtue of their impairment is really very likely going to be shown to be “regarded as” a person with a disability.  That's a big change from the past, so it's important for employers to consider: are those qualification standards that they use for jobs -- how fast can you run, how high can you jump, can you leap tall buildings in a single bound -- are they job-related and consistent with business necessity, especially if they have rules that you can't hold a particular position because of a particular impairment or a particular medication that you take.  And really, if you are a front-line manager or supervisor, or in HR, and you are reviewing employment decisions, if there's a proposed decision not to hire someone or to fire someone because of a medical reason, then you really need to make sure that it's justified; in other words, that the person is, in fact, not qualified because of their medical condition, or would pose a direct threat to safety.  Now this was always the case and the advice that we gave, but often in the past before the Amendments Act, it was “no harm, no foul” or there was a “get out of jail free” card for employers, because if there was a claim, often the individual would be tossed out because they didn't meet the definition of disability.  We didn't reach this question.  But now that the definition of disability is so much broader, we often will reach this question.  If the person is qualified and does not pose a direct threat to safety, then it will not have been justified to exclude them from the job due to their medical condition.

>> LINDA CARTER BATISTE:  Okay, great. Thanks, Jeanne.  That was a lot of great information, and unfortunately, we are out of time.  What I would like to propose if it's okay with you is that we got a lot of great questions, if you wouldn't mind working with us to answer those, we will email them to our participants?

>> JEANNE GOLDBERG:  Terrific.

>> LINDA CARTER BATISTE:  Okay, great! One of the things I think we talked about in another presentation you did for us is whether people could contact you directly with questions?

>> JEANNE GOLDBERG:  I would welcome that.  Feel free to do so.  My name is Jeanne Goldberg and my phone number is 202‑663‑4693.

>> LINDA CARTER BATISTE:  Thank you so much for sharing your knowledge with us today, Jeanne.  We really appreciate it.   As always, you do a great job and everybody certainly benefits from the practical guidance that you give us.  We also want to thank Alternative Communication Services for providing our captioning today.  And if you want more information about anything we talked about today, please feel free to give us a call.  If you want to discuss an accommodation, you can contact us at JAN any time.  We hope the program was useful and as mentioned earlier an evaluation form will automatically pop up on your screen in another window as soon as we are finished.  Again, we really appreciate your feedback so we hope you will take a minute to complete the form.  Thanks a lot for attending.  

(Meeting has now concluded) 
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