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	>> Hello, everyone, and welcome to the Job Accommodation Network monthly Webcast Series.  Today's program is called "Pregnancy and Related Issues in the Workplace" and we have speakers Tracie DeFreitas, Stanley consultant and attorney and Jeff Nowak and you can learn more about them and their great qualifications from their bios that were posted online on the JAN Web site.  Before we start the program we do want to go over just a few housekeeping items first if any of you experience any technical difficulties during the webcast please call awes at 800-526-7234 for voice hit button 5 or for TTY call 877-781-9403 second toward the end of the presentation, time allowing we'll have a question and answer period but you can send in your questions at any time during the webcast to our email account at question@askJAN.org or use the question and answer pod at the bottom of your screen to use the pod type in your question and submit it to the question queue this is really great because I know Jeff and Tracie will follow up with any questions that we get after the session so if we don't get to your question don't worry they will get back to you on the bottom of your screen you'll notice a file sharepod over there on the right-hand side.  If you have difficulty viewing the slides or would like to download them click on the button that says save to my computer.  Finally, I want to remind you that at the end of the webcast an evaluation form will automatically pop up on your screen in another window.  If you don't have your popups blocked.  We really appreciate your feedback.  So please stay logged onto fill out the evaluation form.  Or it will come later in your follow-up email so now let's start today's program, Tracie, take it away.
	>> TRACIE DeFREITAS:  Thanks very much, Beth, I appreciate the introduction.  Jeff, just want to say welcome to you.  Thanks for joining us today here and collaborating on this next JAN webcast.  We're going to move ahead to today's program.  As many of you are aware, pregnancy related issues in the workplace have been a hot topic this past year and today we have prepared for you a sort of high-level overview of pregnancy related regulations.  We'll discuss the importance of engaging in an interactive process with workers who are pregnant and cover common accommodation issues and if there's time we'll also address a couple of related issues particularly related to infertility and nursing moms.  
	Just a quick overview of what you can expect for the next hour.  
	Jeff, I'm going to turn it over to you to get us started here with some information related to the Federal Pregnancy Discrimination Act or the PDA if you'll go ahead and jump right in.
	>> JEFF NOWAK:  Great, great, thanks, thanks again for having me here, Tracie.  
	Many of us are familiar with the Pregnancy Discrimination Act.  As we know, it was an amendment to Title VII in the 1970s a little bit more than a decade after Title VII was actually passed in 1964 and it prohibited sex discrimination on the basis of pregnancy.  Also including childbirth related medical conditions as a form of sex discrimination.  
	And the concept was thought at the time was that pregnant employees need to work under the same conditions as other employees in the workplace.  That they need to be treated the same as non-pregnant employees who are similar in their ability or inability to work.  And that was the broad framework for quite some time.  We certainly saw cases over the years involving the Pregnancy Discrimination Act  And really came in focus over the past couple of years if you want to turn to the next slide with respect to how the EEOC was to view the PDA in the years ahead.  Many of us will recall that a couple of years back, the EEOC provided its guide map for its -- for the priorities that it intended to enforce over the next several years among other things the EEOC told us that it would focus in on pregnancy discrimination.  And how pregnant employees were treated in the workplace.  
	So we saw thereafter a number of lawsuits initiated by EEOC leading up to its guidance.  That was issued oh, about a year ago in July 2014  
	Comprehensive guidance.  It was fairly significant in nature.  Dealing with pregnant employees.  How employers are to treat pregnant employees in the workplace.  How they are to accommodate them in the workplace.  
	And the guidance shared with us a number of things.  One, and not surprisingly the EEOC told us that it would broadly interpret pregnancy related conditions as disabilities under the ADA Amendments Act  
	And to give us some examples of what conditions might be considered disabilities, at least by the agency itself.  So it may include something like back pain.  Disorders such as preeclampsia, gestational diabetes that are not uncommon in pregnancy.  It might also include restrictions that require a pregnant employee to be on bedrest.  It might also include issues that arise after the delivery of the baby.  
	So it indicated first and foremost that, hey, let's be aware of the ADA here.  And that we're going to see pregnancy related conditions fall under the realm of the ADA Amendments Act.  
	Go ahead and turn to the next slide.  
	So in terms of the EEOC's interpretation of the Pregnancy Discrimination Act, the agency spoke at length about that in its guidance.  First, no surprise, it reenforced the notion of -- that employers are not to discriminate against pregnant employees.  Secondly, when these individuals are not able to work for medical conditions, they have to be treated like anyone else.  They have the same rights, privileges, benefits as others who are disabled from working.  Well, what does that mean?  The EEOC went further in a couple of respects.  
	Many of us at least in the employer community never read into the PDA this notion that you had to accommodate pregnant employees.  Accommodations were limited to the ADA but not under the PDA.  The EEOC says in its guidance here, well, not so fast.  Under the way we view the PDA, as EEOC, we see the PDA as requiring employers to provide reasonable accommodations to pregnant employees.  And they give as an example but a telling one that for instance, employers must provide light duty and other accommodations to pregnant employees if they offer the same accommodations to other employees with work restrictions.  
	So here in its guidance we're not only talking about pregnant employees who may have conditions that rise to the level of a disability under the ADA but what the EEOC is saying here is that you have to treat them the same as you would individuals on any other kind of work restriction.  
	So pretty significant guidance from the EEOC's standpoint.  Turn to the next slide, please.  
	This guidance and this concept in general came into question this last year in the Young versus UPS case.  Some of us might be familiar with the case.  Let me briefly go through the facts because the court's decision and facts are significantly important for employers moving forward.  In the Young case, UPS had a policy of giving light duty assignments to various categories of employees who were unable to perform their job physically, unable to perform their job.  
	So they provided light-duty assignments in some limited areas and these frankly are not uncommon among other employers, particularly of the kind like UPS  
	They offer light duty for those individuals who have been injured on the job who have a disability under the ADA or for DOT, Department of Transportation considerations.  And it's limited to those categories.  Turn to the next slide, please.  so in  Young's case with that backdrop Ms. Young provides a doctor's note  She's pregnant.  She provides a doctor's note saying she can't lift more than 20 pounds in the first 20 weeks and not more than 10 pounds thereafter  In response UPS tells her, well, you don't fall under one of these three categories in which we can provide light duty so you have to take a leave of absence.  
	During that leave of absence, she loses her income.  She has issues with her medical coverage.  She files suit against UPS as a result.  And this is, again, one of the issues that EEOC in particular is on the agency's radar screen in the years ahead.  And it told us that in its list of priorities a couple of years back that it's going to look closely at situations where an employer puts a pregnant employee on a leave of absence instead of trying to identify an accommodation for them in the workplace.  
	So if you turn to the next slide, the party's arguments are these, on one hand, Ms. Young tells the Court that the PDA, the Pregnancy Discrimination Act should be interpreted literally.  Take those words and you'll apply them literally in the workplace.  You need to provide the same accommodation to a pregnant employee as you do a non-pregnant employee.  Simple as that.  UPS, on the other hand, argued that if an employer provided accommodations to employees in a facially neutral way so in this case no accommodations were offered for off-the-job injuries.  So here facially neutral not treating pregnant employees any differently than it would any other category of employees in the workplace.  
	Those were the two party's arguments.  And the Supreme Court in the next slide said, well, we don't really like either of your arguments.  And here are our thoughts.  On one hand, Mrs. Young's argument offers essentially a most favored nation status under -- as an employee under which an employer would have to provide similar accommodations to all pregnant employees regardless of the actual situation that you're in.  Regardless of the nature of the job or what's really at issue on the job.  On the other hand, the Court clearly was concerned with UPS' policy.  Felt as though UPS' policy and those like it would simply treat pregnant employees more favorably.  And it clearly -- the Court clearly was troubled with that policy.  
	So in the next slide, the Court offered a new test that courts should implement in viewing these kinds of situations.  Where an accommodation involving a pregnant employee is at issue.  
	So first, to establish her case, the plaintiff has to show that she's pregnant.  She sought an accommodation, she was not accommodated.  And that the employer accommodated others who were similar in their ability or inability to work.  
	Not a fairly high threshold.  That's the plaintiff's case initially.  
	Then the defendant has to rebut that initial presumption.  And that's in the next slide.  
	The defendant in turn then must offer a legitimate non-discriminatory reason for refusing to provide that accommodation.  And it has to be something more than, well, it's too expensive.  Or it's less convenient to implement that particular accommodation.  
	Once the defendant has responded in a way, now the plaintiff has the ultimate burden to show that the employer's policies impose a significant burden on pregnant employees and that the justification for not accommodating that pregnant employee is not sufficiently strong.  These are -- these words, these terms that the Court is using, are hardly definitive.  Right?  You're talking about significant burden.  Not sufficiently strong.  These are tough terms to then define.  Making it very difficult for employers to interpret.  
	Moving on to the next slide, what do we know?  Coming out of this Court decision, what is instructive to us?  We know, as I just pointed out that, the employer has to articulate something more than an inconvenience or an expense in defending its position.  But we also know that courts can consider a number of different factors now.  When determining whether the refusal of an accommodation amounts to pregnancy discrimination.  
	So the Court can look at whether the employer made accommodations in other types of cases but not pregnancy.  So the UPS example.  
	Whether the employer had multiple accommodation policies, also a UPS example.  So it offered accommodations in a number of different categories.  In a number of different instances  But it didn't have a policy for pregnancy.  
	What the Court also seems to indicate in this decision is that you have to show that there's some -- there's more favorable treatment to at least some employees.  So it seems to mean that one instance where you treated a non-pregnant employee better than a pregnant employee is that's probably not going to meet the threshold of showing discrimination.  But if you have more favorable treatment than some employees more than one -- what does some mean these days, whether it's more than one, more than two, courts didn't necessarily define that.  
	So there are many open questions following the Young case so for example although the Supreme Court rejected the notion that an employer is required to provide light duty to a pregnant employee simply because it provides light duty to one set of employees on the job it's unclear at what point the refusal to provide a similar accommodation to a pregnant employee constitutes pretext for discrimination.  In the Young case, for example, the Court highlighted UPS' multiple policies that accommodate non-pregnant people with a lifting restriction so if you're disabled under the ADA, if you have a work related injury, those multiple policies provide accommodations for those classes of employees.  But not for pregnancy.  
	So the ultimate question posed by the Court and I think it's going to be one that's posed by courts to follow when it's analyzing these kinds of situations is why -- when the employer accommodated so many employees could it not accommodate pregnant women, as well.  That's a question that I envision a lot of district court judges using as a standard moving forward.  That was the question posed by the Supreme Court in this case.  
	So I expect that other courts are going to use that.  And employers are going to have to answer that question when they are defending these kinds of policies in court.  Why do you on one hand accommodate these individuals here?  But you don't accommodate a pregnant employee in this situation over here.  It's going to have to be a question addressed by employers in the future.  
	>> TRACIE DeFREITAS:  Jeff, I'm going to jump in here real quickly.
	>> JEFF NOWAK:  Sure.
	>> TRACIE DeFREITAS:  You know the Young case offers us a lot of insight regarding how employers should handle employment considerations with respect to the PDA of course this particular case was a preADA Amendments Act case.  
	But you know the next question has to be, what does the ADA Amendments Act -- where does it fit in moving forward with these types of situations.
	>> JEFF NOWAK:  Absolutely.  And what's interesting is the Court declined to express a view about whether the changes to the ADA back in 2008 would affect its decision here.  It really didn't address it under an ADA concept.  From a practical perspective, if the -- it broadened ADA, the ADA Amendments Act can now be interpreted to cover short-term impairments as disabilities would the accommodation option of the ADA render the PDA moot?  Should we be looking at this as an ADA question and I think we should.  As we know under the ADA Amendments Act there's a broad mandate for coverage of individuals with a disability.  
	EEOC reiterated that in its guidance issued last year.  The Supreme Court did not take issue with that whatsoever.  In fact, that concept is being endorsed by other courts across the country.  
	So we know that this first bullet point on this slide is absolutely true.  We do have a new era when it comes to the ADA and employers have to be mindful of that.  
	And we have to in light of the EEOC guidance, which was -- on one hand it was criticized by the Supreme Court largely for its timing.  The Court in its decision in the Young case said, why are you -- essentially why are you issuing this guidance to somehow sway our decision in this case?  And it kind of slapped the EEOC on the wrist for doing so.  But at the same time it didn't invalidate the guidance.  It didn't undermine the guidance.  So we still have the guidance there for us at least at the EEOC level to follow.  We know these are going to be the arguments posed by EEOC when we are defending charges of discrimination for example.  So employers are librarians encouraged to accommodate employees with all but as we indicate here indisputably minor conditions.  We see in the EEOC's guidance, the position that the agency is taking here is that if you have an employee that's on work restriction and you accommodate them, you also have to accommodate the pregnant employee.  And from a public policy standpoint, from a best practices or kind of best places to work kind of mentality, should you be offering those accommodations?  I think many of us would say yes.  That we should look to accommodate pregnant employees in almost every situation given the mandates here, the EEOC guidance, given the direction by the Young court that we have now a new obligation as employers moving forward to accommodate pregnancy in the workplace.  
	Finally, let me point out on the next slide, in addition to the Young case, as guidance for us, keep in mind, many of you attending the session today are in various states that have, heck, over the past year alone have likely implemented pregnancy accommodation statutes.  I've posted a number here  And since we've finished up this PowerPoint, just within the past week or two, there may be another state or two that we missed that just passed legislation with respect to pregnancy accommodations.  A number of states offer protections to pregnant employees with respect to accommodations in the workplace.  Illinois for example is one that a statute went into effect earlier this year.  Requiring accommodations for pregnant employees.  And going further to say that you can't provide an accommodation that is not requested by the employee.  Which is an interesting spin of course on the ADA.  The ADA tells us at least for disabled individuals that we don't have to provide them the accommodation that they requested.  We simply have to provide an accommodation that's effective so even though they may not have requested it -- even though they did request it and we rejected it, we can offer an accommodation that is -- so long as it's effective.  
	What Illinois is saying is that if the employee doesn't ask for it, you can't force it upon them.  So that will be interesting to see how statutes like these will be interpreted across the various states.  Massachusetts provides leave of absence, protected under law now, as an accommodation.  So we're seeing various states take the lead in this area where we haven't seen Congress take the lead in passing some kind of legislation  They -- we include the DOL Web site here on this slide as a resource for you, as well.  
	Tracie at this point I think I'm turning it back to you.
	>> TRACIE DeFREITAS:  Yeah, sounds great, thanks, Jeff.  That's great information.  We don't really know how employers keep up with all of the statutes, the guidance, the court cases, it really makes it hard to remain in compliance but we encourage employers to stay focused on doing the right thing, having good intentions and usually you're going to find that it's possible to not only be in compliant but also have a more productive workforce as a result.  Once you know baby is on board, I had to use the sign, it's a matter of figuring out what can be done to enable the employee to continue working during her pregnancy and if it's possible to do so.  While the PDA doesn't have exactly the same mandates to accommodate in exactly the same way as ADA for -- does for workers with disabilities Jeff reminded us many state laws are pulling ahead of the Federal requirements to offer protection and accommodation requirements for pregnant workers in time we may see a new Federal statute that expressly requires accommodations.  But until then it really just makes sense to get on board now and engage in the Interactive Process when pregnancy related situations arise at work so let's talk about an Interactive Process as it relates to pregnant workers on the next slide.  
	So why engage in the Interactive Process?  Well, I kind of think a better question really is to ask, why not?  Workers who are pregnant shouldn't be treated differently than others who are similarly limited in their ability to perform job tasks.  It's just not a smart business practice and a business could be setting itself for legal trouble if it does that there's no harm in engaging in the interactive practice it demonstrates a willingness to assess the situation and determine if there's a way to keep the employee on the job which is what an employer would do for others who are similarly limited like those who are accommodated under the ADA or workers' compensation so what might the Interactive Process look like?  The next slide.  Well, upon receiving a notice about work restrictions or specific requests for accommodation, you want to have an open dialogue with the employee about her work related limitations.  Like in other situations involving requests for accommodation under the ADA, the onus falls on the employee to let her employer know that there's a work related barrier as a result of her limitations.  The employer isn't expected to guess that an accommodation is needed.  
	So once it's obvious that a work related change is needed because of pregnancy related limitations the employer may need to gather more information so for example do you know your obligations under Federal and state law?  Is your state one of the states leading the conversation about accommodating pregnant workers?  If so, it's a good idea to find out as much as you can about your obligations and to be prepared to follow a process and document your efforts.  
	You may also need some medical documentation.  Maybe.  If it's not obvious the employee is pregnant or if clarification is needed regarding restrictions and limitations, then you might need to seek some additional information from the individual's medical provider.  For example, if the employee states she can't do any heavy lifting, well, what does that mean?  You may need to get some clarification regarding what exactly heavy lifting is.  Ask the medical provider to define and clarify the employee's limitations and restrictions it's acceptable to do that.  
	If you're trying to determine if you have an obligation to accommodate under the ADAAA versus the PDA then you might also need information regarding any complications that exist or other conditions that are exacerbated by the pregnancy if the employee is indicating that this is the case in her situation.  
	Job related information might also be needed in many situations.  So for example, what specific job functions are affected by limitations.  Are the functions marginal or essential?  Is light duty available?  Is overtime required?  So there are a number of different questions that might need to be answered before you can move ahead in the process.  But after you've gathered the information needed to make a decision, you decide if the employee is entitled to accommodation or not and frankly based on what we have learned today that will probably be a rare instance if ever.  So you'll want to move forward in the process.  
	And you want to document your decisions.  Communicate the decisions to the employee preferably in writing.  And next proceed to explore accommodations.  If you're going to accommodate.  Which, again, is most likely going to happen.  
	Discuss accommodation ideas  That's what you'll do next.  We want to explore some common accommodation situations in a few minutes.  But basically we need to understand if the employee can continue working with modifications in place.  Can she still perform job functions if those job functions can maybe be performed in a different way and that's really what it comes to when you look at accommodations.  This is sort of changing how job functions are customarily performed.  Accommodations can include schedule modifications lifting assistance providing a stool allowing modification to policies related to let's say breaks and drinking and snacking at workstations they range of course and we'll get into that here in just a few minutes.  
	What solutions have been identified?  You want to implement them as soon as possible so the employee can remain in the workforce during her pregnancy remember this is a temporary situation accommodations are not going to be in place forever so I really try to encourage employers to remember that during the Interactive Process.  You may make some changes that could impact how things are done in terms of job duties.  But it's a temporary situation.  
	Finally, monitor how things are going to make sure the accommodation is working.  And as always, you want to document your efforts regardless of the regulation or regulations that may apply to the situation.  Let me say it again, document your efforts.  You want to be prepared to demonstrate that you engaged in an Interactive Process just in case things don't go so smoothly down the line this is a simple process to follow JAN of course can help you work through it with workers who are pregnant just as we do in situations involving employees with non-pregnancy related limitations so keep that in mind.  
	Next slide.  
	So getting over the bump.  Well, you know, at JAN we like to offer practical advice so here are just five tips for handling pregnancy related situations in the workplace  
	The first is to be informed.  You need to know your responsibilities under the various regulations  Gather the information you need, take advantage of the resources that offer technical assistance like JAN.  The EEOC.  And also the Department of Labor.  They can -- we can all be helpful resources to you.  You want to be informed about the regulations and this will better equip the employers to develop non-discriminatory policies and procedures.  Review and update accommodation policies.  While accommodation policies don't need to expressly state that accommodations will be provided to workers who are pregnant, you want to ensure that workers who are pregnant are not excluded from accommodation considerations.  
	Don't make distinctions about accommodation entitlement based on the source of the limitations so using a reasonable accommodation framework for pregnancy related situations does make sense train managers supervisors and human resource professionals you want to make sure they recognize and respond to requests for work related modifications by engaging in an Interactive Process when an employee expresses a need for a change at work due to medical impairment engage in an Interactive Process of course.  So once you know that it's necessary to engage, have an open dialogue with the employee about our specific requests, gather the information you need, get documentation, if necessary.  Discuss accommodations, and implement them.  And with the whole goal of course of keeping the individual in the workforce as long as pop.  Document your efforts.  Regardless of the regulations.  And move forward.  And finally, just use available resources like I mentioned already.  Next slide  
	So JAN handles a number of inquiries related to pregnancy and accommodations.  Today we're sharing some examples of some of the most common situations we hear about.  We're going to start with Ruth today  
	Ruth is a nursing assistant for residential care facility.  She is five months pregnant and has told her employer that she is now restricted from lifting more than 20 pounds.  She sometimes must lift 50  pounds or more.  What should her employer do next?  Well, knowing what we know -- what we do know now about pregnancy in the workplace, the employer should probably recognize this as a request for accommodation.  Many situations involve accommodations related to lifting restrictions.  This is probably the most common issue we hear about at JAN lifting restrictions of say 30 pounds, 20 pounds or 10.  
	The weight is oftentimes going to coincide with any particular complications that might be associated  Or just for the standard pregnancy.  Standard lifting restriction is about 30 pounds  
	What an employer should do is not assume that because someone has a restriction that she can't do the job.  In some cases this will be true.  But in many there's probably a way the work can be done either by team assisted lifting using a piece of equipment breaking up the weight or reassigning duties if it's not essential.  The key is to have a conversation about solutions with the employees, their manager, with JAN, and you know any others that can be involved in the accommodation process.  
	Here the employer may gather information regarding the reason for Ruth's lifting restriction.  If she has any additional related limitations.  And then they need to assess Ruth's limitations against her essential job functions to determine the impact of the lifting restriction on her ability to work.  
	Once they know what Ruth has to lift for example is it people or is it objects.  How much weight, how frequently, occasionally, irregularly, how far, from a chair to a bed.  Et cetera.  
	And whether or not there's any way to assist her to perform the function and then the employer can determine the best way to accommodate Ruth so you really have to go through that process to figure that out.  
	Next slide.  
	So what accommodations might be explored in this type of situation?  In situations where lifting is not essential or others are easily available to offer lifting assistance of course we talk about co-worker assisted lifting that's going to be the easiest solution in a lot of situations this is where it's important to know, again, how frequently how the employee must lift weight that's above her restriction and that will help give you a better guide as to when having somebody assist might be reasonable.  Other considerations would be lifting and transfer aids.  It could be -- here we have a device pictured that would assist in lifting a patient from a wheelchair to a bed vice versa.  Another option is to limit lifting and providing modified job tasks.  This will probably be more feasible when lifting isn't essential.  If light duty positions are available and the employee is qualified then consider light duty assignments finally if all else fails and there are no accommodations then an unpaid leave of absence could be considered as a last resort of course.  Next slide.  
	Let's look at Sonia she's our next case Sonia is a customer service representative for Bun in the Oven Bakery's call center she is pretty good nand and her medical provider says she must intake more fluids and calories throughout the day she works in the cubical and handles inbound calls.  Food and drinks are not allowed in workstations Sonia has 30 minutes for lunch and two 15 minute breaks as you can imagine we get a lot of inquiries on this so how might Sonia be accommodated next slide here the employer could consider modifying a few policies for Sonia because of her pregnancy like modifying a policy to allow her to have food or drinks at her workstation of course there can be some limitations and expectations here so for example drinks may need to be in a container that has a lid if there are concerns about spilling and issues related equipment but it may be something that's possible.  Of course, the policy would only have to be modified for Sonia in this case not for everyone.  Also consider modifying the break policy to allow frequent use of the restroom for example maybe she can break up her two 15 minute breaks to allow for shorter more frequent breaks during the day she has the same time as other employees but will use time differently this will depend on the coverage and demands of the position can be met while she's taking her breaks so you have to take everything into consideration another option is to allow additional unpaid break time or flexible schedule if she can't break up the allotted time then it may be possible to allow additional time that must be accounted for, of course.  Sonia might be allowed to cover the time during her lunch break come in early stay late or clock out. 
So there are lots of different ways that you can look at making some modifications  Additional pay time beyond breaks that others receive of course would not be required.  
	Next slide.  
	So our next situation involves Elena who is a correctional officer at a prison she is four months pregnant and considered high risk due to high blood pressure and previous miscarriages Elena's medical provider has restricted her from working with inmates because she is concerned that she will be hit or kicked in the abdomen.  JAN often hears of similar situations related to let's say teachers or para professionals working with at-risk youth and youth with behavior disorders as well as individuals working in mental health hospitals so this is something we hear about fairly frequently.  Here first thought will often be can the employee safely perform her job duties.  Next slide.  
	Well in this situation we need a better understanding of the restrictions and also the job duties.  So is working with inmates an essential function of this employee's position?  Can she not work with all inmates in a facility or only those in certain environments or those who are known to be hostile?  Can she work around inmates in a sedentary or light duty capacity.  The restriction of not working with inmates isn't clear in this situation.  So we need to know a little bit more.  We need clarification.  So with more clarification regarding the restriction the employer will be better able to make an accommodation decision.  If ultimately the medical provider feels Elena should not work with inmates in any capacity and the ability to do so is essential, then reassignment or leave of absence would maybe be the next steps to consider.  You really have to look at how others are accommodated in similar situations, as well.  
	Next slide.  
	Now, let's rewind and look at this particular situation from a little bit of a different perspective.  Flip the situation around to there being no restrictions.  And the employer is the one having concerns about safety for the employee is a correctional officer -- as a correctional officer Elena again she's a correctional officer at a prison her employer believes she can't perform her duties while being pregnant but she has no medical restrictions currently affecting her to perform job duties can Elena be removed from her position well Jeff I'm going to ask you to kind of jump in here and chime in on this scenario what should employers be aware of in situations like this and we'll move to the next slide.
	>> JEFF NOWAK:  Of course you ask me the difficult question
	>> TRACIE DeFREITAS:  Of course.
	>> JEFF NOWAK:  This is not an easy one because you're talking about a prison so that conjures up all of our stereotypical images of a prison environment, very difficult environment to work in.  And now you place a pregnant employee in the middle of those conditions.  
	As you see on the slide here, the law offers a very limited exception called the BFOQ Bona Fide Occupational Qualification defense.  As an exception to the general prohibition against sex discrimination.  
	But we have to show, keep in mind, a couple of things we have to show, that the pregnancy actually interferes with the employee's ability to do the job.  Here we don't have any indication other than frankly the employers kind of paternalistic viewpoint that the employee can't do the job.  There's no concerns by the physician as I indicated in the next bullet point, there's nothing objective, verifiable that indicates she can't do the job.  Again, here we have -- we have nothing to go off of so the burden is on the employer to articulate why rather than some kind of vague subjective standard, subjective viewpoint of the employer.  Why based on an objective viewpoint, based on data that you are providing, for example, why this employee can't do the job simply because she's pregnant we're not hearing from her physician about any issues.  This is a pregnant employee that's for all intents and purposes ready, willing and able to work.  So unless you establish that BFOQ, you can't take action against the employee.  So bottom line here, we have to be mindful of the facts in each case.  There have been a couple of cases dealing with this.  This certainly follows from the Supreme Court's Johnson Controls case which effectively found that a paternalistic employer can be held liable for sex discrimination when you are treating your female employees or your pregnant employees, holding them to a different standard vis-a-vis your male employees so keep in mind this is a very limited exception to the sex discrimination standard Prague Nancy Discrimination Act going through Title VII.
	>> TRACIE DeFREITAS:  Jeff you handled that question with ease that's why I threw it at you.
	>> JEFF NOWAK:  Well, thanks.
	>> TRACIE DeFREITAS:  Let's move to the next slide.  So we have two more accommodation scenarios to cover here is the first one this is Sandra she works in quality control for Bottles & Binkies.  Her job requires standing while she visually inspects products on a conveyor belt she is pregnant and experiencing significant back, pelvic and sciatic nerve pain this pain is making it increasingly difficult for Sandra to continue working while standing for hours at a time can accommodations help Sandra continue working during her pregnancy we'll consider possible solutions on the next slide like in most cases it's essential to review and alter how essential and marginal job functions are performed here the most functions are usually performed while standing I say usually but is it absolutely necessary to stand is the question that might need to be asked.  Probably not while many employers are often reluctant to allow production and retail workers to sit while working this is something that might need to be considered some types of stools can be considered there are many options you would be amazed they can allow the employee to alternate between sitting and standing there are some that allow you to lean so you're not in a full sit position but it gets the weight off of your feet.  Anti-fatigue matting may also be useful here we have a few examples of stools that allow sitting or even leaning as opposed to a full sit as I mentioned another solution might be a modified or reduced work schedule to reduce the time she's on her feet I have to mention a case I had recently as an example of what not to do when an employee is pregnant and requests matting or a stool due to limitations with standing for long hours I spoke to a customer recently who worked in production they told me when she went to HR to request a stool because she was experiencing significant swelling in her ankles due to her pregnancy, HR told her she issued lose weight and they would not accommodate her so you really want to make sure that your HR people are trained 

	That is an example of what not to do  Next slide.  
	Last case scenario, Anna, is approximately 34 weeks pregnant and has preeclampsia her medical provider has recommended bedrest for the remainder of her pregnancy.  She has one week of accrued sick leave.  Next slide.  
	One of the first questions the employer may need to ask is how is bedrest defined.  Bedrest will defer from woman to woman and may range from simple, periodic, resting at home to full bedrest and monitoring in a hospital some women will only need bedrest for a brief period to help a complication stabilize whereas other women may be placed on bedrest through much of their pregnancy here it will help to know if Anna can be up on her feet periodically or does she have to be in bed most of the time so you really kind of want to have an interactive discussion to get a better feeling for what exactly does the provider mean by that could she possibly work from home at all and if so how frequently and for what duration of time each day.  So just because someone might be placed on bedrest doesn't automatically mean they are not going to be able to perform job duties.  Depending on the type of work that they do.  
	So it's important to have that interactive discussion to get more details around the person's ability to work.  
	If Anna can't work at all, what then?  Well, leave may need to be considered as an accommodation under the ADA in a situation like this because this is a case where there are significant complications.  Or other statutes may apply, as well, like the Family Medical Leave Act or state pregnancy leave law how much time is reasonable will depend on the situation in her entitlement for example under the ADA there's no specified duration of time that's required in accommodation situations every situation has to be looked at on a case-by-case basis including what's reasonable not create a hardship if FMLA applies she could be entitled up to 12 weeks of leave depending on what she's taken already if anything the key is to be informed about the various leave options that may apply to the situation both prior to delivery of the baby as well as afterwards some states and employers do have liberal leave requirements and benefits.  Really there is no Federally mandated paid maternity leave  Some of you may have read recently that the U.S. is the only -- is only one of three countries in the world that actually does not mandate paid maternity leave.  So these situations can be really complicated.  JAN can of course help you sort through leave related situations so you can give us a call and we can certainly help you with that.  Next slide.  
	So now we're going to switch gears a little bit and talk about a couple of pregnancy related issues.  The first is infertility accommodations.  Basically does an employee seeking leave for infertility treatments have a right to protective lead under Federal or state laws?  And Jeff I'm throwing this one at you again because it's another hard one and I don't really want to touch it.  
(Chuckles).
	>> JEFF NOWAK:  Yeah, it does raise an interesting question.  You know, where does this fall under, does it fall under FMLA, ADA, other state leaves?  The FMLA regulations do not specifically address in vitro fertilization.  So that's -- so we don't have a ton of guidance there under FMLA the employee can arguably take leave for treatment if she has a serious health condition that renders her unable to perform the essential functions of the job.  
	So I guess one question -- if we're analyzing this under an FMLA framework, we have to -- and the very few courts that have addressed this kind of situation have viewed it through that lens, does the woman have a serious health condition.  And in the one court case that stands as authority in this area, the court in that instance found that, no, the employee was not entitled to FMLA leave.  Did not have FMLA protection because she didn't have a serious health condition.  
	I wish there were more guidance out there on that point because I think that could be certainly open to interpretation.  Depending on the facts of the situation.  But there doesn't seem to be a whole lot of authority that FMLA applies to this particular scenario for treatment.  But let's not be too quick to deny leave in these kinds of situations for a couple of reasons.  One, we do have a court case out of the -- I believe it was out of the 7th circuit from a number of years back, five, ten years ago, analyzing this very question of whether denying leave to a woman for invitro fertilization treatment was discrimination under the PDA and the Court found the 7th circuit found that it was in fact a violation of the PDA.  So that's one.  And the EEOC in its guidance last year even further indicated that if you provide the -- if the employer fails to provide leave for invitro fertilization treatments that it's going to lead to an inference of gender discrimination when the EEOC is analyzing charges of discrimination.  
	>> TRACIE DeFREITAS:  Okay.  That helps that's a difficult one.  We do get that question every now and then.  All right.  Let's move to the next slide one last issue we wanted to mention today is merely for informational purposes more than anything I'm not going to get into too much detail here but it's under the Affordable Care Act amendment to the Fair Labor Standards Act, the FLSA, there is a nursing mothers break time provision.  This is the provision that requires employers to provide reasonable break time for an employee to express milk for her nursing child for one year after the child's birth each time the employee has a need to express the milk.  This is unpaid break time when needed beyond what others might receive.  So an individual could certainly use their regular paid break time.  Employers are also required to provide a place, other than a restroom, that is shielded from view and free from intrusion from co-workers and the public, which may be used by an employee to express breast milk.  This is something that a lot of employers might not be aware of.  For more information you can see the U.S. Department of Labor wage and hour division's Web site.  They do have actually quite a lot of information related to this provision.  There's a break time for nursing mothers Web site in fact on the web.  DOL's web  So take a look at that for more information.  You might also want to be aware of state regulations.  There are some states that have also taken the lead in terms of regulations related to nursing mothers, whether it be in the public or also in the workplace.  So that's something else to be aware of.  
	Next slide.  
	Okay.  So these next two slides we've included some resources related to pregnancy and work.  You can go directly to the resources via the links provided.  Here we have included links to the EEOC guidance of course we mentioned earlier as well as the DOL resource for state regulations the DOL resource for state regulations actually covers all pregnancy related -- there's an accommodation requirements, whether it's a discrimination issue, and then also the nursing mothers requirements, as well.  And you can go in there quickly and look specifically by your state and get all of the information you need.  I found that to be extremely helpful.  
	Next slide.  
	On this slide we direct you to Jeff's FMLA Insights blog.  We didn't mention this earlier.
	>> JEFF NOWAK:  Yeah.
	>> TRACIE DeFREITAS:  This Web site.  But I always try to mention it.  Jeff does an amazing job with the Insights blog if you're looking for information that covers a variety of FMLA and ADA related employment issues, he takes sort of a tongue and cheek approach to a lot of the issues.  And it's extremely helpful, Jeff, you do a great job with that.
	>> JEFF NOWAK:  Thank you.
	>> TRACIE DeFREITAS:  We also offer a couple of JAN articles and resources related to pregnancy in the workplace.  We encourage you -- everyone to access this information to learn more about today's topic.  These -- there are two articles here, one:  Getting over the bump, pregnancy at work was recently released in our e-news it takes more of an employer's approach perspective the other is a JAN blog:  Requesting accommodations due to pregnancy related limitations and it has more of an employee perspective.  So we tried to hit both sides of that.  Then of course JAN's A to Z by disability we offer a number of different resources and information related to pregnancy on the A to Z site as well.  So it looks like we do have a couple of minutes to answer a question or two  Let's take a look at our question queue.  Give me just a moment here.  Okay.  There are some questions here we haven't addressed FMLA issues very much.  But there is a question here related to made by an -- accommodations made been an employer prior to delivery so let's say an individual uses intermittent time under FMLA and that time is exhausted let's say it ended six weeks prior to the date of delivery and the employee isn't responding on numerous attempts Jeff I'll direct this a little bit toward you of course one of the questions is how many attempts to contact the individual is enough in terms of deciding -- I guess getting more information about returning to work?  Of course this is more of an FMLA question than anything else.
	>> JEFF NOWAK:  So if I'm understanding the question correctly, it sounds like are these complications leading up to delivery that causes an absence covered by FMLA and then the employee is not responding to the employer's inquiries about when they are going to return to work?  
	>> TRACIE DeFREITAS:  Yes and it looks like the question is a case where the FMLA has actually exhausted.
	>> JEFF NOWAK:  It's exhausted, okay.
	>> TRACIE DeFREITAS:  Yeah so we have a case of the exhaustion of FMLA, obviously the individual still needs to be out.  Typically I would say we usually talk to people about ADA when that happens.  Here it's a case where it looks like the employer has made multiple attempts to get in touch with the individual  do you have any guidance on how to handle that when the employee isn't responding?  
	>> JEFF NOWAK:  Well, I would keep trying.  And encourage you to have patience  And that may not be the answer that you want to hear.  But where you have -- you have an employee given exhausted FMLA so you're done with FMLA.  You're out of the woods on FMLA.  But now you've put yourself into a potential ADA situation.  A likely ADA situation from what the EEOC is telling us in its guidance that it's going to consider pregnancy related complications in many situations to derive a level of disability under the ADA so therefore you have your obligations under the ADA to consider here.  Additional leave can very well be an accommodation, depending on what's happening with the employee and their ability to return to work  
	So I would encourage you to document your communications with your employee.  Send them correspondence in writing, by certified mail.  Make sure that they receive it  Or by overnight mail so that you can obtain information that it actually was delivered to that place.  You want to have that verified.  You want to make personal contact with that person.  Email usually isn't sufficient.  So don't rely on simply an email to communicate with your employee, particularly if they are non-responsive.  
	So leading up particularly if you're close to childbirth you can just imagine the number of things that are going on at that point.  So have patience, make sure that you've tried multiple times before you take further action.  
	If you're to the point where you have tried a number of different avenues, whether it be through email plus written correspondence by mail or certified mail or overnight mail, reached out to them by phone at their various contact numbers, you know, then I would consider more drastic action again depending on the timeframe if we're talking about simply a week or two here that you're trying to get in touch with them, I'm more likely to wait it out a bit more and figure out how we can find an alternative to get ahold of the employee.  But if now we're dealing with a more lengthy time period, then a more stern correspondence to the employee.  And perhaps termination at that point.  So keeping in mind that we want to leave the door open to them communicating with us about an unusual circumstance as to why they couldn't communicate with us.  So that's generally my guidance.  You are going to deal from time to time with employees who simply do not keep in good contact with you.  But just keep in mind their own personal situations and what they are dealing with at a -- in the time leading up to childbirth particularly where there might be some complications involved.
	>> TRACIE DeFREITAS:  Okay.  Very good.  We have probably about one minute left and I have a quick question related to a situation where somebody brings people back on workers' comp.  They might return back to a temporary position for a little while.  Let's say they just need light duty for a little while.  
	So the question is, is that something that might need to be considered for someone who is pregnant, if they have restrictions for a period of time might they have to be placed in a different position?  
	>> JEFF NOWAK:  Yes, that's certainly what the EEOC's guidance contemplates.  That if you offer any kind of light duty for your employees in certain situations that you have to consider that for the pregnant employee or you have to really have a good excuse as to why you're not offering that to the pregnant employee.  So that's certainly what the spirit of the EEOC guidance indicates as well as the Court's decision in the Young case.  So absolutely, we have to think about how the light duty decisions we are offering are non--- our non-pregnant employees could very well have a precedence when it comes to restrictions of our pregnant employees.  
	>> TRACIE DeFREITAS:  Okay.  Very good.  Well, I think that's about all the time we have today.  Jeff I want to thank you again for working with us it's always a pleasure working with you
	>> JEFF NOWAK:  You too.
	>> TRACIE DeFREITAS:  We would also like to thank Alternative Communication Services for providing the net captioning today.  If you still have questions, you can certainly submit them to our email, question@askJAN.org and we'll certainly follow up with a response to those questions after the webcast.  We hope the program was useful to everyone today.  Before you log off, please remember to take a moment to complete the evaluation form that will automatically pop up on your screen in another window as soon as we're finished.  We appreciate your feedback so we hope you'll take a minute to complete the form.  That concludes today's webcast.  
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