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	>> Hello, everyone, and welcome to Job Accommodation Network, accommodation and compliance audio and web training series I'm Beth Loy and I'm here with Linda Batiste I'll be your moderator for today's program called "Drugs and Alcohol Under the ADA".  Now Linda handles a lot of our contacts related to drugs and alcohol and the ADA so she'll be presenting today's program but before we start the program I want to go over a few housekeeping items.  First if any of you experience technical difficulties during the webcast, please call us at 800-526-7234 for voice and hit button 5 or for TTY call 877-781-9403  Second, towards the end of the presentation, we'll have a question and answer period.  So you can send in your questions at any time during the webcast to our email account question@askJAN.org or you can use our question and answer pod located at the bottom of your screen.  To use the pod just type in your question and then submit it to the question queue also on the bottom of your screen you'll notice a webcast download pod this pod is a file sharepod if you have difficulty viewing the slides or would like to download them click on the button that says save to my computer.  You can also download the resource handouts that we put together  And finally, I want to remind you that at the end of the webcast an evaluation form will automatically pop up on your screen in another window.  We really appreciate your feedback  So please stay logged onto fill out the evaluation form.  Now let's go ahead and start today's program.  First, Linda, let me ask you why you picked this topic to talk about?  
	>> LINDA CARTER BATISTE:  Well, I thought this topic might be useful because we're definitely seeing an increase in questions related to drugs and alcohol under the ADA in our day-to-day contact.  So I thought it would be good to do a full webcast to discuss some of the issues that we're hearing about.  And one of the obvious reasons we're getting more questions is all of the new state laws related to medical marijuana and more recently even recreational marijuana.  A lot of the employers calling us want to know how these new laws affect their ability and their right to have drug and alcohol free workplace policies.  I'm just going to tell you upfront we don't have all of the answers regarding this issue  The issues can vary depending on what state you're in, what your state law says, and even how the courts in your state have ruled on these issues.  
	But we do have information related to the ADA and the use of marijuana.  And that's where we're getting most of our questions and that's what we'll talk about a little bit today.  
	Another reason I picked this topic for this webcast is that we have always received a lot of questions about how the ADA applies to drugs and alcohol in the workplace and whether the fact that someone has a diagnosed addiction changes the answers to that question.  
	In our experience at JAN applying the ADA to these issues is really still an area that confuses employers in general and I think some of these issues can be a little difficult to sort out.  So I thought it might be useful to discuss some of the basics, including some real-life examples of the types of questions that we get.  And some practical ideas for addressing some of these issues.  
	>> BETH LOY:  Okay.  Well, let's save marijuana for later and start with why drug and alcohol issues are confusing under the ADA.  And they are confusing.
	>> LINDA CARTER BATISTE:  Definitely.  Well, first, I think addictions are sometimes looked at a little differently from other types of medical conditions, just in general I think people can view addictions differently.  In fact, we still hear from many employers who are surprised that addiction can be considered a medical condition or a disability at all.  So as a starting point, some of our calls are related to the fact that addictions are considered medical impairments and therefore may be considered disabilities under the ADA.  On the flip side, some employers want to make every drug or alcohol issue a disability issue and that's not really a good approach, either.  
	One thing to keep in mind is that when faced with a drug or alcohol issue in the workplace, the ADA is usually only going to apply to a person using drugs or alcohol if that person is actually addicted to drugs or alcohol.  Casual or recreational use of drugs or alcohol is not an impairment.  Using drugs or alcohol may impair a person while under the influence as you probably know and have seen in person.  But that doesn't equal a diagnosed medical impairment.  The person must actually be addicted to drugs or alcohol before the ADA potentially kicks in.  
	But also, keep in mind, that when an employer treats somebody like they have a disability and takes a negative employment action against them, that person potentially has an ADA claim because the employer regarded him as having a disability.  The same thing is going to apply to drug and alcohol issues.  If someone believes that someone is addicted to drugs -- and we'll talk a little bit more about that -- and let me just go ahead and give you an example that I encounter a lot.  We have an employee who shows up at work drunk and during a disciplinary meeting with her employer, the employer starts suggests that maybe the employee has an alcohol problem.  Maybe the employee is an alcoholic and maybe she should get some help, trying to be helpful for the person.  
	The employee says she doesn't need any help so the employer goes ahead and applies the company policy and fires the employee  
	The employee has the potential to file a discrimination claim under the ADA because of what the employer said about her having alcoholism now the employee may not win but talking about alcoholism when the employee didn't bring it up opens the door to a complaint under the ADA.  
	So unless an employee mentions addictions, whether you think they might have an addiction or not, it might be better to keep disability out of the conversation.  In our example if the employer wanted to be helpful he could have just asked if there was anything he could do to help the employee comply with policies or could have referred her to an EAP program if they had one but if the policy was termination that's what the employer was going to do anyway it might be better to just fire the person without bringing up any disability related issues.  Bringing up alcoholism unless the employee mentions it just can open up that door.  
	But what if an employee does disclose that he has an addiction?  The question becomes is that person covered by the ADA?  And the answer is maybe.  It's going to depend on a couple of things.  
	The first is that an addiction just like any other impairment does not automatically meet the ADA's definition of disability.  As I'm sure you know after the ADA Amendments Act the definition of disability is very broad and a lot of people are going to meet the definition  But it's still a case-by-case determination.  An employee must have an impairment that substantially limits at least one major life activity so it's just like any other impairment a lot of people with addictions will be able to meet the ADA definition of disability but it's not an absolute guarantee.  The other reason I say that the ADA potentially applies to employees with addictions is because there are special rules under the ADA that say an employee can lose coverage based on illegal use of drugs and the use of alcohol in some situations.  
	And I think it's these rules that are the main reason employers are confused about drugs and alcohol under the ADA.  
	>> BETH LOY:  Linda, in that case, can you elaborate about how someone can lose ADA coverage for using drugs or alcohol?  And maybe give us a few examples?  Because I know those are really helpful.
	>> LINDA CARTER BATISTE:  Sure, absolutely.  Let me start with drugs.  
	Let's say we have an employee who has drug addiction.  I mentioned before that in order to potentially be covered by the ADA, an employee must first have an impairment.  We have addiction and that's an impairment  So we have potential ADA coverage.  
	But the ADA specifically states that someone who is currently engaging in the illegal use of drugs is not going to be covered by the ADA.  
	So it doesn't matter that the person could otherwise meet the definition of disability.  People just aren't protected by the ADA when they are currently using illegal drugs when the employer acts on the basis of that use.  
	Now, notice that added phrase, when the employer acts on the basis of that use.  I'll explain what that means.  I think giving you examples as Beth mentioned is going to be the best way to illustrate this.  
	So in our first example, an employee voluntarily discloses that he's addicted to cocaine.  He tells his employer that he wants to stop using the cocaine so he plans to go to rehab for treatment and he asks his employer for leave time so he can get the treatment he needs and this is a very typical scenario that we hear a lot of times it's the employee calling us, sometimes the employer.  So the question is whether the employee is protected by the ADA and therefore entitled to the accommodation that he requested.  
	If the employer has a policy that any employee who illegally uses drugs will be terminated, the employer cannot only deny the request for leave, but also can terminate the employee under the company policy.  Now why is that?  Because the ADA does not interfere with an employer's efforts to address illegal drug use and does not protect someone who is currently illegally using drugs  It doesn't matter that the employee voluntarily disclosed and wanted to get help.  If the employer chooses to terminate under the policy, there's no ADA issue with doing so  
	And I just want to mention this might be a good time to say that there may be other laws or rules employers must consider.  There may be state laws, public policies, union contracts, those kind of things may give the employee protection from termination in the scenario I just gave you.  But I'm just talking about the ADA here.  And the ADA does not protect the employee in my example  
	I also want to say that many employers I talk to appreciate the fact that an employee voluntarily discloses and wants to seek treatment.  And their policies reflect this.  They are going to be more likely to give an employee a break if the employee wants to get treatment.  But bottom line, if that's not their policy and they want to terminate the employee, then they are free to do so at least under the ADA.  
	Okay.  Here is another example.  A little twist.  Here we have a warehouse worker who was taking prescription painkillers after an injury.  He became addicted to the drugs and started taking more than prescribed  He then has an accident at work and his employer subsequently finds out his addiction to pain medication.  The employee asks for leave time for treatment.  
	So the question here is whether the employee is covered by the ADA and therefore, entitled to leave as an accommodation.  
	Now, remember I'm not talking about workers' comp here.  If you have a workers' comp policy that applies, you may need to check that out.  But we're talking about the ADA.  
	So we have an employee who has an addiction which you'll remember is an impairment.  So he potentially meets the definition of disability.  But does he lose coverage under the rule about current illegal use?  
	This employee is using prescription medication, not illegal drugs.  And does that make any difference?  Well, the answer is that here it does not make a difference  Not if he's illegally using the prescription medication.  
	It said he's using more than his doctor prescribed.  So he's technically using them illegally.  
	So when you're thinking about whether someone is illegally using drugs, it's not just illegal drugs.  It's the illegal use of any drugs, even prescription medication.  
	In our example, if the employee had just been using the drugs as prescribed and became addicted, then he would -- he could be covered by the ADA assuming he met the definition of disability.  He wouldn't lose coverage under the illegal use drugs just because he became addicted because he was following his doctor's prescription.  
	All right.  Next let's look at an example related to the meaning of current in terms of current illegal use of drugs.  
	In this example we have an applicant for a pharmacist position who discloses that he was fired from his last job for illegal drug use.  He tells the employer that he went through rehabilitation two months ago and he is no longer using drugs.  And he assures the employer that he will never use drugs again.  
	Well, the employer isn't so sure and really doesn't want to take a chance since obviously a pharmacist is going to have easy access to drugs.  So can this employer deny employment to this applicant without fear of violating the ADA?  The rule says that the ADA doesn't protect current illegal drug use and this applicant has not used drugs for two months.  So wouldn't that mean that the rule doesn't apply here?  Not necessarily.  
	Here is what the EEOC says about it.  Current drug use means that the illegal use of drugs occurred recently enough to justify an employer's reasonable belief that involvement with drugs is going to be an ongoing problem so it's not limited to, okay, today used and tomorrow he doesn't.  Or last week he used or days, weeks, even months sometimes in terms of employment action.  It's going to be determined on a case-by-case basis.  
	So in our example, you have a pharmacist who will be working around drugs.  And an applicant who only recently was using illegal drugs.  To me it seems like this employer might have a pretty good argument based on the type of job and the recent use that illegal drug use could still be a problem  
	If it had been years ago and the pharmacist had never used again, I think that would be a lot different.  
	But just keep in mind, there's no set amount of time that has to pass before illegal drug use is no longer considered current use.  Each situation is different so employers need to consider the specific facts any time this comes up.  
	And I can tell you that there are still a lot of people who think that if an employee checks into rehab, he's automatically protected under the ADA because he's no longer currently using illegal drugs.  This isn't true.  Employers have a window of opportunity to take action on the basis of illegal drug use for a reasonable amount of time after the actual use of drugs stops.  And I think this comes up a lot for employees.  They hear or they are advised that oh you just go to rehab and then you can tell your employer while you're out and ask for leave and then you'll be protected.  This just isn't true.  
	The amount of time the employer has does depend on the situation but it's not the minute you check into rehab and stops using drugs so if you're advising any clients or individuals who have these issues, that's not going to automatically protect them.  
	>> BETH LOY:  So overall, Linda, it kind of looks like employers are generally on safe ground if they choose to not hire or even to terminate an employee for illegal drug use, even if the employee is addicted to drugs.  But what about the current use of alcohol?  I think our audience is probably curious if the same rules apply.  
	>> LINDA CARTER BATISTE:  That's a great question.  And I think this is where things can get a little tricky  A lot of people I talk to find this a little confusing.  The rules related to alcohol use are a little bit different than the rules related to illegal drug use.  I think they are treated differently because alcohol is legal.  And even used in many workplaces for example at workplace parties or meetings with clients.  Under the ADA employers are free to prohibit the use of alcohol in the workplace.  But some choose not to do so.  
	With illegal drugs, they are illegal so I think the rules are just a little different  
	Here is the general rule related to the use of alcohol.  
	Under the ADA, employees with alcoholism who are currently using alcohol do not automatically lose coverage just because they are currently using alcohol.  So it's different than drugs.  
	They can lose coverage when their use of alcohol negatively affects their job performance or interferes with compliance with conduct rules so it's not just the use.  The use has to have some kind of negative impact in the workplace.  
	I'll show you what this means with some examples.  
	So in the first example an employee was reprimanded for tardiness.  He decides to disclose that he has alcoholism and sometimes can't get up because of drinking the night before.  And that's why he's been tardy.  Because he has alcoholism he believes he's entitled to an accommodation because he can't help that he's drinking.  So what he wants his employer to do is just not reprimand him when he's tardy and give him some flexibility.  To start with let's look at the general ADA rules this example illustrates.  Under the ADA, employers must consider providing a flexible schedule for an employee with a disability who has trouble getting to work on time.  For example, an employer might have to change or flex a schedule when an employee has a sleep disorder and can't get up early.  
	In essence that's what this employee in our example is asking for, some flexibility in his arrival time because of his medical condition.  
	But does the employer in the example have to consider this request when it's related to the use of alcohol?  
	I would say the answer is no.  Because applying our special rule related to the use of alcohol, it is the employee's use of alcohol that's causing him to violate conduct rules.  And therefore, he's not going to be entitled to the accommodation he requested.  So it's not the fact that he's using the alcohol.  It's the fact that the use of the alcohol is having a negative impact on his adherence to workplace conducts rules relating to getting to work on time.  
	So keep that in mind.  Once it enters the workplace, then the use of alcohol becomes a problem for the individual as far as ADA coverage.  
	So let's look at another example.  
	Here we have a social worker who has to occasionally drive on the job to do home visits.  She gets a DUI because of drunk driving and has her license suspended for three months.  She asked her employer to provide accommodations related to doing home visits until she gets her license back.  
	The employer isn't sure whether this is something that has to be considered.  So let's break this one down.  
	The first -- first of all, let's look at how this would play out if the employee couldn't drive for another reason say epilepsy.  The employer would have to consider the request because it doesn't sound like driving is an essential function of the social workers job remember employers don't have to remove essential functions but they do have to consider doing things a different way or removing marginal functions.  Here I think driving is just the way a social worker typically gets to the home for the people she serves but her essential job duties are the things she does once she gets there  So for a social worker with epilepsy, providing another way for her to get to her home visits is a reasonable accommodation the employer would have to consider.  But what about our social worker in the example?  She has alcoholism and she can't drive either does her employer have to provide her another way to get to the home visits.  I would say no the employer does not have to consider her accommodation request  Why?  Because applying our special rule, it was her use of alcohol that caused her to lose her license.  She drove under the influence of alcohol.  And that's why she needs the accommodation related to doing home visits.  
	So here we have an example of alcohol negatively impacting job performance and an employee who therefore loses coverage under the ADA related to her accommodation requests.  Let's look at one more example before we move on here we have a doctor who discloses he has alcoholism and has recently relapsed because of personal and professional stress he asks for leave time so he can get treatment.  Does the employer have to consider this request?  I would say yes.  Applying our special rule about the use of alcohol here the employee's use of alcohol did not affect job performance or compliance with conduct rules  In fact, until the employee disclosed the employer didn't even know about the relapse and assuming that this doctor meets the definition of disability, he is entitled to accommodations and doesn't lose coverage based on his use of alcohol.  It didn't come into the workplace.  Contrast this with the example I gave earlier involving illegal drug use, in those examples the employees lost coverage for illegal drug use.  The use didn't have to impact the job performance.  They just came in and said they were addicted to drugs and using they were denied coverage if the doctor had disclosed drug addiction and current illegal use of drugs he wouldn't have had any ADA protection if the employer decided to fire him on the basis of that use.  
	Based on the difference in the rules related to drug and alcohol use I wanted to mention that sometimes an employee will just disclose they have substance abuse problems and they will try not to specify what substance they are talking about well it may not matter what the -- if the employer has a policy for employees with substance abuse problems will qualify for leave or workplace support they have the opportunity to get help they won't be terminated so maybe the employer doesn't need to know for employers who only want to give accommodations for employees who qualify under the ADA they will need to know what the substance is so they can apply the correct ADA rules.
	>> BETH LOY:  And Linda, from your example, it sounds like employers have a lot of freedom when it comes to disciplining for drug and alcohol use.  But is there ever a time when disciplining employees with alcoholism or drug addiction for using alcohol or drugs might be discriminatory?  
	>> LINDA CARTER BATISTE:  Yes, and I'm glad you asked that question because I think this is another area where employers can sometimes mess up.  as I mention the ADA doesn't interfere with employers rights for disciplining for drug and alcohol in the workplace but they need to apply the policies in a non-discriminatory way meaning the rules should be applied the same way whether the employee in question has an addiction or not.  
	Under the ADA it could be discriminatory to single out an employee with drug addiction or alcoholism and discipline them more severely it's okay to do more for an employee with a disability but it's not okay to do less.  
	For example, if an employer wants to get someone who violated a workplace rule about the use of alcohol because the employee has alcoholism that's okay that's not going to violate the ADA it's when the employer gives everyone else a break but fires the employee with alcoholism that the ADA is likely to be violated.  I'll give a couple of examples to illustrate what I'm saying.  Here we have an employer who hears through the office grapevine that that an employee has been diagnosed with alcoholism.  The employer is worried about what the employee might do based on preconceived notions about alcoholism and decides to start watching this employee to see if he's drinking on the job one day the employee comes back from lunch smelling of alcohol and the employer fires him but other employees have alcohol at lunch all the time and not reprimanded at all and in fact the employer himself sometimes even has a drink at lunch if that employer had a uniformly applied rule that employees can't be at work under the use of alcohol it applies to everyone that violates it there would be no problem with disciplining the employee with alcoholism who came back from lunch with alcohol on his breath but that wasn't the case here this employer wasn't addressing the use of alcohol it was pretty clear the employer's focus was on the employee's diagnosed alcoholism and the employer used the employee's drinking at lunch as an excuse to fire him and that's going to likely violate the ADA because again the focus is on the disability not on the conduct.  
	When I talk to employers who are faced with deciding whether to discipline someone with alcoholism, my first question is usually what would you do if an -- if another employee who didn't have alcoholism did the same thing?  Then I would suggest that's maybe what the employer should probably consider doing.  Then you would be consistently applying your rules.  Let me give you another example.  This time involving the illegal use of drugs.  
	An employer is aware that many employees use illegal recreational drugs on the weekends but when one employee discloses that he has become addicted to the drug, the employer fires him.  
	This is the same answer as my previous example.  This could be discriminatory because the employer is singling out an employee with drug addiction for more severe discipline.  With some -- what some employers want to argue here is well I thought the ADA didn't protect someone who is currently illegally using drugs.  Since I'm firing this employee for using illegal drugs, why is that going to be a problem?  Well, going back to what I said earlier, employees who currently illegally use drugs are not protected under the ADA when the employer acts on the basis of that use.  You'll see here the importance of the last part of that sentence when the employer acts on the basis of that illegal use  
	In our example, the employer appears to be acting on the basis of the employee's disability or drug addiction rather than the illegal use of drugs.  Other employees were illegally using drugs.  Open about it in the workplace, talking about it and the employer didn't take any disciplinary action against them.  It was only when the employer found out that an employee had drug addiction that the employer did anything so this looks like discrimination on the basis of disability  And here the employee may be protected even though he's currently illegally using drugs.
	>> BETH LOY:  Linda what if an employer has a valid reason to discipline an employee for using drugs or alcohol but doesn't want to?  And you know, what options do employers have to keep the employee despite a company policy and at the same time try to ensure that the employee won't keep using drugs or alcohol?  
	>> LINDA CARTER BATISTE:  Ah, that's another good question because this is something that comes up a lot and I'll give you an example here in a minute that is the most typical example of this.  
	But generally speaking what you're describing is an example of doing more for an employee with a disability as I mentioned earlier doing something positive for an employee with a disability even if you don't do the same for other employees without disabilities is not going to be a violation of the ADA.  
	It might not always be a good idea to do this from a managerial perspective  That's really a different issue.  But when an employer wants to do more for an employee with a disability, there won't be an ADA violation.  
	When employers are faced with drug and alcohol use, they sometimes have business reasons.  That's typically why they are going to want to do something for somebody and not fire an employee who violates a conduct rule.  
	But at the same time, obviously, they are going to be concerned that this is going to be an ongoing problem, they can't have an employee continue coming to work drunk or stoned or using drugs at work.  Here is what an employer might do in this type of situation  
	When an employee has violated conduct rules related to the use of drugs and alcohol and the discipline under company policy for the conduct violation is termination, employers are allowed to offer what are called last chance or firm choice agreements.  These agreements are used in the type of situation you described, Beth.  An employer has grounds to terminate the employee but really doesn't want to.  At the same time, the employer wants to help ensure that employees don't come to work under the influence, which is the reason they had the rule to begin with.  So they don't want to just completely let the person just keep coming to work and do whatever they want.  
	In a last chance agreement, an employer will specify the things the employee must do in order to keep his job if the employee agrees to the employer's terms, he keeps the terms, he keeps his jobs.  If he violates the terms, the employer can terminate him at that point.  
	I'm going to give you an example of a situation I had just last week.  An employer called the employer's top salesman showed up drunk for a meeting with clients and conducted himself in a very inappropriate manner.  I don't tell you what happened.  I'll just tell you it was inappropriate.  Under company policy this conduct was grounds for termination.  Instead of terminating, the employer offered a last chance agreement contingent on the salesman going into rehab, and then after rehab attending AA meetings and then undergoing periodic alcohol tests once back in the work environment.  
	And there are a few things I want to mention about this situation.  
	First you can see that the employer probably had a business related reason to offer this employee another chance, even if the employer doesn't offer everyone another chance.  The employer here didn't want to lose a top salesman.  That's the bottom line.  And it's not discriminatory under the ADA to do more for this employee or to apply a rule differently based on sound business needs as opposed to an employee with disability like in one of my previous examples.  Also note the employer in our example is dictating the type of treatment the employee must get as part of the last chance agreement.  The agreement says the employee has to go to rehab and has to attend AA meetings.  I just want to mention that the general rule is that employers do not get to dictate treatment for employees with disabilities.  When making employment decisions or providing accommodations, employers have to take employees as they are with whatever treatment each employee opts to use.  That's a personal decision that employers really need to stay out of  
	But in my example we have a different situation because the employee earned a termination based on his conduct.  The employer owes him nothing.  He can just say, you're fired  Get out of here.  So the employer has a little more leeway to say what the employee must do in order to keep his job.  If the employee's conduct would have just been a warning or something less than termination, the employer would not have been able to dictate medical treatment.  Also notice that the employer is going to require the employee to undergo periodic alcohol tests.  This is another thing that generally is prohibited under the ADA unless the employer has a valid reason such as a last chance agreement like the situation here.  
	>> BETH LOY:  Okay and that leads us nicely into the next topic.  I want to ask you about medical inquiries and exams related to drug or alcohol use.  Under the ADA are there any special rules related to asking about or testing for drug or alcohol use?  
	>> LINDA CARTER BATISTE:  Yes, they are of course, there's always special rules related to drug and alcohol.  But let me start with a review of the general ADA rule regarding medical inquiries and examinations of current employees just to make sure we're all on the same page I'm not going to go into a lot of detail here but just want to mention that in order to ask an employee any medical questions or defend -- to send an employee for a medical exam or ask for medical documentation an employer must show that the request is job related and consistent with business necessity.  
	In short, this just means the employer has to have a valid reason to ask for medical information.  Such as an employee has asked for an accommodation.  Or an employer has a reasonable belief that a medical condition is interfering with job performance.  Or that there are valid safety issues that the employer believes are related to a disability  So that's the general rule.  But the question is how does this general rule apply to drugs and alcohol in the workplace.  
	This is another area where there is a special rule related to illegal drug use.  Under the ADA, testing someone for illegal drugs is not classified as a medical exam.  So this means that the rule I just mentioned doesn't apply and the ADA doesn't limit tests for illegal drugs.  You don't have to meet the job related and consistent with business necessity standard I just mentioned.  Basically under the ADA employers can test for illegal drug use any time they want.  But even so there are a couple of problems employers may encounter when doing drug tests.  One problem is that there are lots of other laws and rules that might limit an employer's right to do drug testing.  Remember that I said we're only talking about the ADA rules today but this is one of those areas when I get questions about drug testing, I always suggest employers check other laws or rules that might apply like state laws, union contracts, privacy rights within the state, lots of other things that could limit your right to do a drug test.  
	The other problem that frequently comes up and this is related to the ADA is that tests for illegal drugs may reveal the presence of legally prescribed medication.  
	And under the ADA, employers can't just go around asking all employees to let them know what medications they are on.  Because that's a medical question and they have to have a valid reason.  But at the same time if an employee fails a drug test and says, hey, I'm on legally prescribed medication, the employer doesn't have to just take their word for it.  The employer has the right to verify that what the employee is saying is true.  
	So this can be a bit tricky.  Employers dealing with this may want to have whoever does the drug tests for them only report illegal drug use.  And sometimes the testing agencies are able to sort that out.  That's part of the service that they provide.  
	But if that's not possible, it's the employer who has to sort that out, then the employer should get the very minimum amount of information from the employee's doctor to verify the drug use is legal.  And shouldn't be probing further.  I've had employers say well we want to find out all about why this employee is taking this medication.  And typically when I ask why they say well based on safety concerns we want to ensure safety, we need to know what this is.  
	So my question when I hear this is, if you have a valid reason to ask about an employee's medication, wouldn't you want to do that in a more uniform way instead of just relying on random drug testing?  That doesn't really make sense to me.  Surely there are other employees on medications who you don't know about.  Doesn't sound like a valid reason to probe just because medication happened to show up on a random drug test.  Employers should probably be finding a more specific reason to get additional information beyond just proving that the person was using illegal medication.  So I said that the ADA doesn't classify illegal drug tests as a medical exam so they can be given to any employee any time and not violate the ADA.  But there is an exception.  
	And that's when an employer singles out an employee with drug addiction and only tests that specific employee.  That can be discrimination on the basis of disability unless the employer has a valid reason for singling that person out.  This is similar to the examples I gave you earlier where an employer singled out an employee with drug addiction and terminated him for illegally using drugs when other employees weren't terminated for doing the same thing.  And the other example was an employer who fired an employee with alcoholism for having a drink at lunch but other employees and even the employer did the same thing  
	The underlying reason for the employer's action appeared to be disability not the use of drugs and alcohol.  Let me give you an example I think that will illustrate what I'm saying here.  
	After offering a job to an applicant, the employer finds out that the new hire has a history of drug addiction.  But also finds out that the applicant has been clean for ten years.  Hasn't been illegally using drugs.  
	The employer goes ahead with the hiring.  But decides to drug test the new hire periodically.  
	The employer otherwise did not -- does not do drug testing once an employee starts working.  This could be a violation of the ADA because it doesn't sound like the employer has a valid reason for singling out this one new person for drug testing.  It's been ten years since he illegally used drugs it's not the drug test self here that may violate the ADA because again the ADA doesn't limit an employer's rights to do drug testing  It's the fact that the employee has been singled out and treated differently than other employees just on the basis of the employer finding out that he has a history of drug addiction.  
	So what about testing for alcohol?  This is different.  Because a test for illegal drugs under the ADA -- I'm sorry; a test alcohol under the ADA is a medical exam.  Illegal drug tests are not medical exams.  Alcohol testing is a medical exam.  So the general rule about medical inquiries and exams applies meaning the employer must have a valid reason to do an alcohol test.  They can't just give random alcohol tests to anybody they want.  Valid reasons might include a reasonable belief that an employee may be under the influence of alcohol at work.  Or that in the absence of periodic testing for alcohol, the employee would pose a direct threat.  This latter reason, the direct threat reason for testing should be based on factors like the type of job the employee has and what would actually happen if that person came to work under the influence and also how recently he was using alcohol at work.  So a lot of factors need to go into that.  I'll give you an example of this that comes directly from the EEOC.  
	A recently hired bus driver disclosed his alcoholism and asked for leave to seek treatment.  After four months of treatment, he was cleared to return to work.  Given the safety risks in his job, driving a bus, his short period of employment, and recent completion of rehab, the employer can subject the driver to frequent periodic alcohol tests following his return to work.  So this is one of the situations where I think the employer has a pretty good reason to do periodic testing.  
	Now, if this had been someone who just sits at an office desk and doesn't drive a bus full of people around, the employer probably would not have had a valid reason to do periodic alcohol testing.  The employer would need more to justify testing the employee for alcohol such as some sign that he had relapsed.  
	Also, even in the example where the employer is justified in doing periodic alcohol tests once that employee comes back to work, that doesn't mean the employer gets to test the employee forever  At some point if the employee consistently tests negative for alcohol, the employer is no longer going to have a valid reason to do the testing  There's no safety issue if the person hasn't been using for a long time.  And the employer should stop at some point.  
	And of course, I have to mention just like any other request for accommodation, an employer has the right to get medical documentation when an employee with drug addiction or alcoholism requests an accommodation.  And when the disability and/or need for accommodation is an -- isn't obvious or already documented.  The good news is that here the rules for medical documentation related to an accommodation request is exactly the same for employees with addictions as they are for employees who request accommodations for other types of medical impairments.  The employer has the right to get medical documentation to show that the employee has a disability and needs the accommodation and whatever information is needed to help the employer explore possible accommodation options.  Same rules that applies to everybody else.  
	>> BETH LOY:  Linda that's a good segue into the next question.  Are there times when employers must provide accommodations for employees with drug addiction and alcoholism?  And you know what are some examples?  
	>> LINDA CARTER BATISTE:  Yes.  There are definitely times when employers must provide accommodations for employees with addictions.  Employers must consider providing accommodations, first of all, if somebody with drug addiction or alcoholism meets the definition of disability.  They haven't lost coverage based on current use.  Those rules I went over earlier.  And they need the accommodation because of their addiction.  
	The most typical issues that come up at least in our calls from employees with addictions are related to attendance.  Typically leave time for ongoing treatment or a flexible schedule to attend support group meetings.  
	Other accommodations are needed for problems concentrating at work, getting work done in time to meet deadlines.  Handling stress.  Maintaining stamina throughout the day.  And avoiding exposure to drugs and alcohol.  I think that's kind of a unique thing.  Exposure to drugs and alcohol can lead some people to relapse.  Especially when they are under a lot of stress.  Either at work or at home.  And that's kind of unique to our calls for addictions.  
	So yeah let me give you a few examples here.  
	Here we have an employee with alcoholism who has relapsed and started drinking again.  He isn't having any problems at work.  And has never come to work under the influence.  He recognizes that he needs to get help so he asks for a flexible schedule so he can start attending AA meetings again.  
	So this employee potentially meets the definition of disability because he has been diagnosed with alcoholism.  He does not lose coverage because his drinking has not affected his job.  And he needs the accommodation because of his medical condition.  
	So this is an example of an accommodation the employer must consider under the ADA.  
	One of the questions we often get related to this example is whether the employer can insist that the employee just go to a meeting before or after work.  Because aren't there AA meetings all the time?  
	Well, this might not be straightforward under the ADA.  The answer is probably not.  One of the major reasons is that people with alcoholism may have established relationships with a specific group of people.  And that group meets at certain times.  And that can be really, really important.  You can't just go to any group at least for some people.  
	And if that's the case, going to just any meeting isn't going to meet that employee's needs and remember under the underlying ADA rules employees do get to choose among effective accommodations but here going to other meetings may not be effective.  Also as I mentioned earlier it's generally advised that employers don't get dictating treatment and saying what AA meeting a employee should attend could be classifying as dictating treatment it's not the same as saying you have to take a certain medication or anything but it could be seen in that way I'm not really saying an employer can't attend -- ask an employee to attend a different meeting after hours it might be -- the employer might want to do that without applying an undue hardship it might be the best way to go.  In the next example we have an employee with drug addiction who has completed rehab and has not illegally used drugs for two years but he's worried about a relapse because of all of the stress he's currently under  He discloses his history of addiction and tells his employer he needs to reduce workplace stress.  
	There's a couple of issues this example brings up.  First, one of the questions employers ask us a lot is whether they have to provide accommodations for an employee so his condition won't worsen or so that he won't relapse in this case.  He's not experiencing any current limitations.  He's trying to avoid limitations.  
	And I would say the answer is yes  Employees are entitled to accommodations that enable them to keep their medical condition stable so that they can keep working.  
	The other issue that this question illustrates is how can an employer remove stress from someone's job?  We get that question all the time.  
	Isn't there potentially stress in everything that an employee does at work?  Well in this case, I think the best thing to do is just ask the employee to say what specifically causes him stress.  And then try to address those specific things.  
	It is of course impossible to remove all stress from a job and what causes stress is going to vary from person to person.  So it's just easier to ask the employee.  Don't try to guess based on what you might find stressful.  Don't try to remove all stress if you can -- that you can possibly think of and this may sound obvious to some of you but I thought I would throw that out there because it comes up so much in our calls.  
	Okay.  Here is another example of an accommodation that an employer may have to provide for employees with drug addiction or alcoholism.  
	Here we have a lawyer with alcoholism who is experiencing a lot of stress from family problems.  His office culture includes socializing with co-workers and alcohol is served at most of these events.  The lawyer started having difficulty attending the social events where alcohol was served because he was concerned he was going to relapse he decided to tell his employer about it and his employer in turn excused him from attending the events until he was able to deal with his family problems.  And this is another issue that comes up quite a bit in my calls.  And one of the unfortunate things that I hear about is that sometimes employees wait too long and they relapse and then they do something inappropriate at one of the social events just like that example I mentioned with the person that did something inappropriate in a client meeting.  And then a lot of times it's too late and the person is going to lose their job.  Even if it was the stress in being exposed to the alcohol that caused the problem.  So it's really important for employees if any of you are advising employees to let the employer know that this is a problem before it gets out of hand.  Because once the employee is terminated, it's going to probably be too late under the ADA unless the employer just really wants to give the person a second chance.  
	And here is one more example of an accommodation for an -- that an employer might have to provide.  
	This one involves a nurse with drug addiction who was restricted from dispensing medication after she was caught using illegal drugs.  Her employer had a policy allowing employees to participate in drug rehab and then returned to work with a last chance agreement.  When the nurse returned to work after rehab, she was reassigned to a job that did not require her to dispense medication and she was given periodic drug tests.  
	As you probably remember from our previous discussion this employee wasn't protected by the ADA initially she lost coverage because of her current illegal use of drugs but once the employer opted to keep her employed she's no longer illegally using drugs at some point she'll be covered by the ADA and therefore entitled to an accommodation.  In this case that accommodation was reassignment.  
	Now, I've talked to some employers who decide to continue an employee's employment after finding out about illegal drug use.  They let them get through the rehab.  And then when they are eligible to return to work, they want to continue treating them as if the ADA doesn't apply.  Again, at some point if you're going to act on the basis of the illegal drug use then it seems like terminating them would probably be your best bet.  Again at some point the employee is no longer currently illegally using the drugs and is entitled to accommodations under the ADA.  Plus if you're going to continue employment, it only makes sense to give the employee the accommodations that she needs to do her job.  
	Okay.  I know I've covered a lot of information today and I know some of this stuff can get kind of confusing if you don't do this stuff all the time.  So let me just quickly summarize what I've covered.  First of all, when you're faced with drug or alcohol issues in the workplace and you're trying to decide whether the ADA applies, the first question is whether there is current use of drugs or alcohol.  And if so, do you have a policy that addresses whatever the employee did?  
	If the answer is yes, you can follow your policies and assuming they apply to all employees, typical examples of the policies would include no use of illegal drugs or alcohol in the workplace.  Not being under the influence of drugs or alcohol in the workplace.  And in some cases no use of illegal drugs on or off the job.  Those are all rules you can have and apply and if that's what's going on, apply your policies, end of story.  
	But if the answer to the first question is no, you don't have a policy that addresses whatever the person did then the next question is whether the employee's current use is negatively affecting job performance.  If the answer is yes, you can follow your usual policies that apply to all employees.  Typical examples here tend to be related to alcohol, employees asking to come in late because of drinking the night before, avoiding getting DUI -- employers getting DUIs and losing their licenses things like that if the answer to the second question is no, there's no affect on job performance, then the next step is to consider whether the employee is entitled to an accommodation  Basically here you're looking at whether the employee meets the definition of disability and needs the accommodation because of the disability.  Typical examples of accommodations include leave time for treatment.  Reduction of stress to avoid relapse.  And flexible scheduling so the employee can attend support group meetings  
	And of course there may be a lot more to it than this for some situations.  But hopefully just this general framework will help you in some of the situations you're dealing with.  And of course you can always contact our office to talk through any accommodation situation you're dealing with.  These things get a little tricky and we're always happy to talk to you about them  
	>> BETH LOY:  So Linda, before we look at some of the questions we received, I want to bring our discussion back around to where we started and ask you to talk about medical marijuana  The main question we get is do employers have to allow employees to use it at work and we actually received a couple of questions from our participants today asking the same question.
	>> LINDA CARTER BATISTE:  Yeah I was trying to get away with forgetting about that part.  But let me start by saying that this is a state law versus Federal law issue.  So I'm going to start with Federal law.  The answer to your question under the ADA at least is that employers can treat marijuana like any other illegal drug  And here is why.  Under the ADA as you recall -- I can't speak anymore -- as you recall, employees who illegally use drugs are not covered by the ADA so really the issue here is marijuana use illegal drug use and to answer that question the ADA uses another Federal law called the Controlled Substances Act.  Under that law, marijuana is still considered illegal.  No matter what state laws say, under Federal law, marijuana is an illegal drug so that means under the ADA anybody using marijuana is illegally using drugs for ADA purposes.  And that means that under the ADA current medical marijuana users or recreational marijuana users get no protection under the ADA even if they are in a state where marijuana is legal.  And let me emphasize one more time that we're only talking about the ADA here.  
	But that -- for employers that still doesn't really answer the question about whether you have to allow employees to use marijuana at work.  
	There are now many states that have legalized marijuana so the answer is going to default to your state laws.  As to whether employers must allow marijuana use under state law this is one of these issues where unfortunately you'll probably just have to seek legal advice.  This is one of those really tricky areas.  Some of state laws don't even address it.  Some of the newer ones are starting to address how employers should deal with marijuana in a state where it's legal.  But it really is a bit tricky.  And it's one of those where until this is all settled, it is an ongoing evolving area and we're seeing a lot of court cases related to this and if you don't want to be one of them, it probably would be good to just check with your legal counsel on this  And that's about the best we can do.  But again, it's not an ADA issue under the ADA you just don't have any obligation to do anything to allow someone to use medical marijuana.  
	And with that, let's see what questions we have.
	>> BETH LOY:  Great, Linda, we have a few here that I definitely want to try to get to in the time we have left.  
	How many times is an employer obligated to grant leave for an individual who has alcoholism?  We have an employee who has been in rehab several times but then relapses.  How does one assess when additional leave is no longer reasonable?  
	>> LINDA CARTER BATISTE:  That's the age old question.  And it's not just specific to alcohol or addictions.  For any time you're dealing with multiple requests for leave, at some point it starts to become an undue hardship really the factors you can look at are things like the unpredictable nature of leave for request is it having a problem in the workplace?  What are you doing when the person is out or other -- are other people having to cover?  That's putting a lot of workload on other people.  How are you getting your -- how are you conducting business when this person is out?  Is it interfering with how you serve your clients or the public?  So it's really the same kind of undue hardship analysis you look at for anybody.  But the fact that it's chronic and that it's unpredictable those are the kinds of things that really help it slide toward being an undue hardship but really it's the same as any other kind of request for leave.
	>> BETH LOY:  Next question.  This person had an employee who had an on the job accident with a company vehicle.  The person was driving for company purposes  The employee did not report to the medical examiner that they were taking prescribed drugs.  It turns out the employee tested positive for cocaine and the employee was terminated.  Was this right just because the employee didn't disclose he was using prescription drugs during testing?  And one that may have included an opiate?  
	>> LINDA CARTER BATISTE:  If the -- you did a test for illegal drugs and it showed positive for what was believed to be cocaine, it was the employee's responsibility at that point to say, it's not cocaine, it's my legal medication.  And I can prove it.  Though if the employee never said anything about a positive drug test for cocaine that it really wasn't cocaine, then yeah, if you -- if the only evidence you have is that the person was using cocaine, then there was no coverage under the ADA that the individual really needed to speak up in that situation.  
	>> BETH LOY:  Linda, can you address the post offer alcohol test is it considered a medical test which now we know it is and testing legal since we're doing it only after a conditional offer is made although we don't give legal advice but what information would you give this person?  And the person also makes an important notation that they did it for all finalists in all positions.  It was only after the conditional offer and it is to all finalists.
	>> LINDA CARTER BATISTE:  That last sentence that's exactly right at the post offer stage that means you have offered somebody a job but they have not started working we call that for the free for all stage under the ADA you can do any medical tests, exams, you want to do as long as you do the same set of tests or exams or questions for all new hires in the same job category so the way you described that is exactly the way you should do it and if you want to test for alcohol at that stage u you are free to do so.
	>> BETH LOY:  Next question, what if an employer offers a last chance agreement for one employee but not another?  
	>> LINDA CARTER BATISTE:  Under the ADA, that's okay.  There's no obligation for you to offer that to anybody.  So if you want to do it for one person and not another, it's not going to violate the ADA.  Unless you are doing it on the basis of something disability related like say you've got two people, one has alcoholism.  And a psychiatric impairment.  And one has alcoholism and a physical impairment.  You give last chance agreements to all of the people with physical impairments but not the people with mental health, that's going to get you in trouble because it looks like you're picking and choosing on the basis of another type of disability.  Same is going to apply if you're only doing it for men versus women or only doing it for Caucasians and not for anybody else.  You need to be doing it based on business reasons so you don't do something wrong based on another protected category.  
	And in my example for business needs that's typically the reason you want to do it.  Or it could be the nephew of the owner that's a neutral reason why you would do it, wouldn't get you in any trouble under the ADA.
	>> BETH LOY:  Last question we'll squeeze this one in.  This particular employee has a current accommodation to work shift hours between 8 and 6.  He has sleep apnea and anxiety.  His accommodation was approved.  Shift bid for all employees has occurred and will go into affect May 1st.  This same employee was granted a shift of 8 to 5 and then also 9 to 6 in a combination of different shifts for each day.  
	>> LINDA CARTER BATISTE:  I hope I don't have to remember all of those shifts.
	>> BETH LOY:  No.  Employee says changing medication regimen would take two to three weeks to adjust and that's not unusual and they would not be productive in those two to three weeks is it considered reasonable to provide an accommodation of leave allowing the employee time to adjust to the new medication regimen versus altering work shifts as the accommodation?  
	>> LINDA CARTER BATISTE:  So we call this the battling accommodations.  I mentioned earlier that employers are free to choose among effective accommodations.  The tricky part is when the accommodations that you're trying to choose between one of them is leave time and one of them is an accommodation that would allow someone to keep working, leave is not considered an equally effective accommodation when the employee doesn't prefer to take leave  So in this situation, you would need to consider the requested accommodation of altering the shift first.  If you determine it's an undue hardship and you can't provide it, then offering leave to the person is absolutely the next step.  That's perfect  But if you can provide an accommodation that's going to keep the person working, you want to do that, if you can.  But if you ruled it out, then certainly offering leave is the next best thing.  But those are not considered equally effective because one allows the person to work and the other one forces them out on leave.  So that's a really good question.
	>> BETH LOY:  And Linda that's all of the time that we have today.  If you need additional information or you want to discuss an accommodation or ADA issue please feel free to contact us.  We have some good questions so we really appreciate that today we thank everyone for attending and thank you also to Alternative Communication Services for providing the net captioning  We really do hope the program was useful as mentioned earlier if you don't have your popups blocked an evaluation form will automatically come up on your screen in another window as soon as we're finished.  If not, it will be provided in the follow-up email.  We do appreciate your feedback.  So we hope you will take a minute to complete the form.  
	And this concludes today's webcast.  
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