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>> Good afternoon everyone.

I'm Tracie, and I'm joined today by Jeff.  Today we will be presenting today's program.  But before we begin, we need to cover a few housekeeping items of course.  First if you experience technical difficulties during the webcast, please call us at 800‑526‑7234 for voice and hit button 5.  Or for TTY call 877‑781‑9403.  And second, if there is time during the end of the presentation, we will take questions.  But you can send in questions to our e‑mail account to question@askJAN.org.  Or you can submit a question through the question pod at the bottom of the screen.  If we can't answer these questions, we'll follow up afterwards with an e‑mail to all of our participants.  Also, at the bottom of your screen, you'll notice a file share pod.  If you have difficulty viewing the slides or would like to download them, click on the bout on the that says save to my computer.

And finally at the end of the webcast, an evaluation form will pop up in another screen in your window.  We appreciate your feedback.
Let's get started with today's program.  I've served the organization in various roles for about 20 years now.  It's possible that I've probably spoken with many of you over the past many years.  But enough about me, because I'm really excited to be joined today by Jeff Nowak.  He serves as co‑chair of Franczek Radelet.  He represents public and private sector clients in all areas of labor and employment law.  He serves as author of the well‑respected FMLA insights blog, at www.FMLAinsights.com.  I highly recommended.  That you can learn much more about us both online via the JAN webcast training site.  Please go there if you would like to learn more about each of us.  Jeff, we're really pleased to us you joining us today.
>> JEFF NOWAK: Thanks Tracie.  I'm excited to be part of your program.
>> TRACIE DEFREITAS: Great.
Today we're going to address many of the problems employers have with time and leave issues.  We're going to address the concept of leave as an accommodation under the ADA, address some policy and practice issues, talk about attendance, and also some issues related to FMLA.  So let's get started with leave and the ADA.

The next slide.
In the past many employers didn't even think of leave as an accommodation under the ADA.  I've talked to many employers after the ADA amendments act something had changed under the ADA regarding leave, almost as if it became a new requirement, however, they've always been noted as reasonable ADA accommodations.

By the Equal Employment Opportunity Commission, and also JAN, as well.

How are we to explain that leave is supposed to be a reasonable accommodation, when accommodations are supposed to enable employees to perform their job.

The concept can be difficult to grasp, because it doesn't align with providing an accommodation that keeps an employee on the job.

However the goal with allowing the use of leave time as an accommodation, it's really to provide that job‑protected time in order to enable a qualified employee with a disability to manage his or her medical impairment and ultimately to remain in the workforce.

Why is leave commonly needed?

It may be required as a reasonable accommodation for a number of disability‑related reasons.

Some of the most common are to attend medical appointments related to a chronic impairment like diabetes or asthma, et cetera.  Or to physical or mental health therapy, or to recuperate from an illness or therapy or an exacerbation of things that are associated like flair ups from multiple sclerosis.  These may also be obtained as to obtaining a service animal, avoiding adverse things in the work environment, as well.

There are many things that should be considered.  For example, when there's no other effective accommodation.

This may be in a situation where let's say all other accommodations have already been explored and there's not been any success.  Or the employee cannot safely perform job functions, the essential functions of the job with or without accommodation for maybe a short period of time, but will be able to after a period of leave.

Other instances can include when an employee is not eligible to take leave under the family medical leave act, but has a qualifying disability under the ADA.  Or when an employee is FMLA eligible, but requires additional time off, or maybe when an employee has exhausted paid vacation or sick leave, and requires additional time off because of a qualifying medical impairment.
There are many reasons why it may be needed.

It can be administered in various ways, and of course in conjunction with the employer's leave program.  Employers should be aware of their own policies, state and federal laws when exploring leave as an accommodation under the ADA.
I'm not going to get into too much detail right now around the various methods, but some examples are included here for you to review.
An employer may want to first determine if an employee is eligible for leave under FMLA before granting leave as an accommodation under the ADA.
Why?  Because FMLA and state laws and these company leave policies, they traditionally include leave entitlement parameters that are a little more clearly understood.  So using those parameters set by other regulations can make it a bit easier to initially manage a leave situation.  You also want to keep in mind that some states and cities have enacted paid leave requirements.
There's so much to be aware of.  I really don't know how employers state in compliance.  But hopefully people like Jeff are out there help you do that.

Now we would like to share a number of common questions and issues we get from employers.  Some of the information I am sharing today come from the EEOC and links to relevant information is provided at the end of the presentation.
Can an employer automatically apply its no‑fault leave program to anyone regardless of disabilities?  They have a set amount of leave, and if the employee can't return, they're terminated.

It's not uncommon for employers to have policy that allow a set amount of time for anyone who is absent and then terminate them upon expiration of that leave period.

So the question is, is it acceptable to apply the policy and not consider ADA?

Next slide.

For most part, no.  EEOC says an employee with a disability who requires additional unpaid leave as a reasonable accommodation may be entitled to it under the ADA, barring undue hardship.  An employer should allow additional leave time under some situations.  Technically it's not unlawful to have a no‑fault leave policy that's applied uniformly, but not considering an extension as an accommodation under the ADA can be.

Of course this all depends on what's reasonable in terms of the amount of leave time.  Are we talking about applying a leave policy of let's say three months and then an extension of four weeks?  Or are we talking about a policy that starts with six months or one year which is pretty generous to start with.  So by engaging in an interactive process, employers can make informed decisions about how to handle these types of situations.

EEOC has actively pursued cases related to inflexible leave policies.
One of the most recent cases was settled last month with EEOC versus children's hospital and medical center.  This is out of California.  In this suit, they fired an employee who had breast cancer who needed medical leave exceeding the hospital's six month policy.  Her initial request for two months' leave to have a double masectomy was granted. 

There were also some other H.R. issues involved in that particular case, as well.  But that was the pivotal issue of that particular case.

So some courts have disagreed with the EEOC on this issue, and have actually made the point that if a brief absent from work is needed, an employer may be required to provide it, but longer absences may not be necessary.

If you're interested more in that, you can see Hwang vs. Kansas State University.  The court determined a 6th month leave policy is more than sufficient to comply with the act in any case.

You can see there can be some differences in the way EEOC sees things and the way the court interprets it, as well.

How do you advise your clients in regard to no fault and inflexible leave policies with the ADA?  Do you have guidance on that?

>> JEFF NOWAK: Sure.  My counsel differs depending on what we're talking about.  I have different recommendations for my clients on a no fault compared to an inflexible leave policy.

As to an inflexible leave policy, I generally counsel against employees having such a policy.  As you now alluded to, and employers are now well aware, the EEOC takes a position that inflexible leave policies that require for a termination of employment after an employee has been absent after a period of time, 6 months, 12 months, don't sufficiently meet an employer's obligation under the ADA to engage in an interactive process with employees.

For my clients, at a minimum, I want their attendance policies to incorporate a case by case assessment. 

So for employers, what I've asked them to do is to replace their inflexible leave policy with a robust ADA policy where the employer states in a policy or a handbook there they're committed to complying fully with the ADA and state laws that are designed to promote equal opportunity employment for qualified individuals with disabilities, and that the employer will make reasonable accommodations and invite the employee to have a conversation with the employer if they feel they need assistance in the workplace to help them do their job, including leave as a reasonable accommodation.

So I think that is far more defensible at the EEOC level and certainly in a court of law.

As we know, you just cited the Hwang case, which is an excellent case for employers.  That's the 10th circuit.  Who know's what's going to happen in the 11th circuit.  We're going to end up in a court where our future is uncertain if we're going to maintain an inflexible leave policy.

I say rid yourself of that and deal with these situations on a case‑by‑case basis.

On the flip side, a no‑fault attendance policy can be an excellent tool for employers.  And I encourage my clients to use them as long as they keep a couple principles in mind.

One is they apply it consistently across the board.  They're not treating employees differently under that policy.

Secondly, as you alluded to, you've got to make exceptions for absences required by FMLA, or required as a reasonable accommodation under the ADA.

I also want them to be mindful of state law exceptions.  Does your state law provide for protected lead when you go on jury duty?

Those need to be accounted for under your no‑fault policy.  And that is to say you should not count that against the employee if you have certain state law rights that the employee enjoys.

>> TRACIE DEFREITAS: Excellent.  It definitely hammers home that the employer should have reasonable accommodation policies, too.  And make sure that you're handling that appropriately.

And the idea that, and you'll hear this throughout the presentation today, you really have to look at everything on a case‑by‑case basis.
You'll be hearing us say that a lot.  Great.  Thanks Jeff.  Next slide.

Many employers struggle with determining how much leave time is reasonable as an ADA accommodation.  Under other laws like the FMLA, or state laws like California Family Rights Act, there's a specified duration of leave that's required.

But what about under ADA? 

Next slide.

Well as many of you are aware, the ADA does not require an employer to provide leave for a specified duration of time.  This leaves it to up to the employerer's discretion how much time is reasonable.

And also on whether or not the employee is still qualified if they cannot work for multiple months at a time.

So I stress to employers that they should really document how an employee's absence impacts business operations.  Fit imposes a new hardship, an employer should be able to demonstrate why it does.
Courts have had varying opinions about the duration of time.  They have fairly consistently viewed less than 6 months to be okay.  But they need to make an individualized assessment in each case, much like Jeff had said as well.

Next slide.

Let's look at an example related to extending leave under the ADA.  Here we have Emma.  Emma is receiving treatment for cancer.

She'll need approximately four more weeks of leave beyond FMLA for treatment and required.  Is an employer required to grant an employer leave extension after FMLA has expired?  This is a question that we do get pretty frequently.  Well, maybe.

Previously we were talking about employer policies.  Here we're adding in the FMLA as another leave entitlement.  This can exhaust after an employee exhausts 12 weeks of FMLA leave and can't return to work.  This does happen frequently.

It may be necessary to extend an unpaid leave of absence.  And if it's possible to provide extended leave without it posing an undue hardship on business operations.

An employer may definitely request documentation to substantiate it.
Less not all employees will automatically qualify for an ADA accommodation, but many will of course.  But the employer has the right to gather up that information and then address whether or not the accommodation is reasonable.
Jeff's what your advice to employers who are aware that it's about to expire and are aware that they may need additional time and could be covered under the ADA.

What sort of action should they take, if any, if you know that FMLA is about to expire?  And this could be a qualifying situation.

>> JEFF NOWAK: As you pointed out, this is such a common issue for employers.  And it's perhaps one of the most single frequent questions I receive from my clients.

How much leave do we need to provide beyond the FMLA? 

And let me go back in time a sec.  The first thing I advise my clients is to stay in touch with your employees during their FMLA leave.  I have run into clients from time to time who get to the end of their 12 weeks, and they have not talked to their employee one time during the entire leave of absence.

You don't have to harass your employees, and I council you against harassing your employees.

The FMLA regulations allow you to contact their employees periodically during their leave and see how they're doing.  I highly recommend it.  It allows you to show your employees that you care about them.  They're human beings.  You want to help them.  You care about how they're doing.  But it also shows that you're engaging in that interactive process up front.

It shows that you're looking for opportunities to help that person return to work.  When you get to the end of 12 weeks, it should be no surprise to you that this employee may need additional leave beyond 12 weeks.  Stay in touch.  Rule number one.

In a situation where FMLA leave is expiring, and you have some concern, what I usually do and recommend to my clients is at about week 10 of their FMLA leave, send them a letter.  Reminding them that they have FMLA rights, that they enjoy up to 12 weeks of FMLA leave in this 12‑month period.
And I remind them when that expires.  And an expectation that they will return to work after their leave expires.

But what I also include in that letter, I make it very clear, in addition to fitness for duty under the FMLA to return to work, I also inject the ADA discussion here.

I start up the interactive process in writing that if they're not able to return to work, please let us know that.  If they need any help to return to work, let us know that.

Please let us know as soon as you can so we can discuss those with you.

That is so important.  It keeps the lines of communication open with your employee and frankly and respectfully to the EEOC, it wards off the EEOC.

It shows the EEOC that you care about your employee, and you've been communicating with them all along, and all you want to do is to help them get back to work and engage in a conversation about how you can help them do that.

It's critical to communicate along the way and in the end to formalize that in writing if you haven't done so already to remind them about returning to work and open up the discussion about the interactive process.

>> TRACIE DEFREITAS: Excellent.  We think communication and documentation is so critical.

What I tell employers is if your goal is to do the right thing and to show that you're being proactive in the process, that's usually going to be a good thing.  It does ward off the EEOC, as well.

Okay.  Let's move to the next slide then.

So here'ses a question that many of you probably have in mind with all of this.

Thinking about extensions and how much leave needs to be problem.  When does providing leave become an undue hardship?
How do we demonstrate this?
When it is no longer possible to hold a position, it may become a hardship.

The most important factors are those provided by the EEOC related to attendance issues and their enforcement guidance on applying performance and conduct standards.

These are factors that kind of put a strain on the employer's operation, and can be helpful when you're sort of assessing absences.
Those may be things like an inability to ensure a sufficient number of employees to accomplish the work that is required.

Or a failure to meet work goals or to serve customers and clients.

Maybe a need to shift work to other employees, making it hard for them to do their work or imposing a significant burden on them.

Those are some factors that you can take into consideration when addressing undue hardship.  Make an effort to document the impact the employee's absence has on operations.  Not from a morale perspective, but from an operational perspective.

How was the employee's work completed when she was absent?  Was overtime paid to other employees to complete the work?  Was the employer not able to provide a service to its customers?  Employers might want to keep a confidential log of this information.

It's merely just a way of kind of keeping track of things so you know exactly what's happening in the person's absence.
Jeff, do you have anything to add related to undue hardship?
>> JEFF NOWAK: Undue hardship is a really tricky issue.  But yet it really can be a great tool for employers from a practical standpoint.
Tracie outline add number of factors that the EEOC considers to establish undue hardship.  There are some really important things that you can share with your employee, particularly after FMLA has expired and they need additional leave.

So as Tracie pointed out, are you required to use temporary workers to replace that employee?
Are managers and other employees having to take on projects that otherwise would have been handled by that employee?
If you can establish these things, it really presents a good case against the employee so that they understand the hardship that's been caused by their absence.

It helps the EEOC understand, frankly, the hoops you had to go through, the burden to keep that employee out on a leave of absence.

I often am asked "When do you assess undue hardship?"  Can you start assessing it early on in the FMLA stages?

Can you only assess undue hardship after the 12 weeks of FMLA is up?
Interestingly I copresented with the EEOC commissioner last year where we discussed this issue.

This very issue.  When does the employer start assessing undue hardship?
She indicate that had you could do it early on during the FMLA period.

You're getting into a tricky situation under FMLA.  I counsel against my employer clients telling the employee about all of these burdens, and all of these undue hardships during FMLA leave.  It can lead to an FMLA interference claim because you're suggesting that the employee perhaps not take FMLA leave because it's creating a hardship on the employer.

So I stay away from that.  But once we've exhausted the 12 weeks of FMLA, I think it's important to communicate to your employee when they request additional leave.
Put in a letter to them.  When you're asking for additional documentation as to their medical condition and their need for additional leave that you're communicating to them X, Y, and Z.  What are some of the hardships that you faced because they're out and it signals to them how important they are to your business, to your operations, and helps them understand the importance to return to work if they can.

And of course, I'm also reminding them to talk to me if you need help to return to work.

What can I do for you to help you get back to work.


>> TRACIE DEFREITAS: That's all excellent information.  I think it's something that employers really struggle with.  So giving them that concrete information to use and helping them work through that process is very, very helpful.

>> JEFF NOWAK: One thing I will point out, one last thing that I should have mentioned is don't ever use morale, low morale as an undue hardship.

That's a loser of an argument when you're telling an employee or an argument to the EEOC that morale is bad across the business line because this employee has been out for a long period of time.  That's going to be a factor as a matter of life.

Morale can be one of many factors, but by itself it's not going to establish an undue hardship factor.

>> TRACIE DEFREITAS: We also talk about how using cost, as well.  In particular with leave and attendance issues, that can be even more challenging.  But overall having to prove that it's costing you too much money can be very challenging.

Okay.  Let's move onto the next slide then.

So let's hit some other challenging issues related to providing various forms of leave, starting with intermittent leave.

Jackson has a gastrointestinal disorder.  During flare ups, he misses work unexpectedly.

We receive a lot of inquiries related to intermittent leave.  The question is whether or not intermittent leave can be intermittent or does it have to be consecutive?
This is pretty clear.  It can be allowed under the ADA, as long as it's reasonable.

And oftentimes it may be paid leave or unpaid leave that's needed due to a qualified medical impairment.

I spoke with an employer recently who told me in the past they made a blanket decision never to accommodate employees by granting intermittent leave time.

The business was a call center and it put a strain on operations.  But we talked about not applying this practice across the board, but by assessing each accommodation situation on a case by case basis.

While intermittent leave may be reasonable in one position, it may not be in another.

It's really important to engage in that interactive process and analyze the situation to see how it will affect business operations.

Will it look at one to two days per month or one to two days per week.

They may find it useful to seek clarification from the employee's medical provider about why the accommodation is needed, the duration of time, and the anticipated frequency for intermittent leave due to the medical impairment.

This will help the employer to learn about the current state of the impairment, and whether the employee's absences are in line with what the medical provider expects.

This will also help the employer in addressing the reasonableness as providing intermittent leave, as well.

Employees without disabilities are allowed to use their intermittent accrued pay leave at will, employees with disabilities shouldn't be treated differently.

Next slide.
So another question should an attendance policy be modified when leave is provided as a reasonable accommodation?
This is a particularly relevant question when it comes to intermittent leave.

Basically the answer is it may need to be modified.  Oftentimes these two types of things go hand in hand.  It's important that expectations be clear, though.  It's important that they use appropriate call‑in procedures, and not affect the flexibility to use time as their impairment.  There can be parameters around it.
We're usually looking at a situation where someone is excused for a certain number of absences perhaps that are strictly related to the medical impairment.
And of course excessive absenteeism is a different situation.

Sophia has obsessive‑compulsive disorder and finds it impossible to arrive at work on time most days, and she thinks she should be excused from the time policy because of her disability.

Next slide.  I think the best answer to this question can actually be found in EEOC's guidance on applying performance and conduct standards to employees with disability, which is a very helpful document

According to EEOC, employers need not completely except an employee from time and attendance requirements or grant open‑ended schedules, or accept a regular, unreliable attendance. 

It's clear that they recognize that there can be attendance requirements.  But what does this mean for Sophia.  Maybe a flexible schedule that offers a window of arrival.  The employer can allow her to arrive between 9 and 9:30.  But if she arrives later, it should be applied.

This is a way of accommodating, without completely disregarding time and attendance.  It should only be considered if it does not create a hardship for the business.

There are times when this is not going to work out, but it is something that could be considered.
Next slide.  Another big issue is job retention.  You know, is an employer required to hold an employee's position while taking an ADA leave of absence.

Here's an example  He had a heart attack and was granted leave under the ADA to recover from the surgery.  He was told his position would be filled if he could not return for 12 weeks.

The ADA requires that they hold an employee's position while on leave.  There's no job protection there.  So upon returning to work, an employee must return to the same position if the employee is still qualified and able to perform the job function.

According to EEOC, if it is an undue hardship to hold the employee's position while the employee is on leave, then the employer is supposed to consider hiring them to a similar, vacant position.  If there's a vacancy that the individual can be placed in for the duration of the leave period.  They would turn to that particular position when they're ready to return to work, if that's feasible.  You can see more information on this issue in EEOC's guidance on accommodation and undue hardship.

I would certainly take a look at that.

But just we have this issue here.  There's a question that we receive a lot.  What if an employer can't hold the position, and let's say there's no vacant position to reassign the employee to during the leave.  In some cases the employee will be terminated at that course.

But we do talk to employers who will retain the individual in an inactive leave status or limbo.

Can you offer any guidance regarding this kind of scenario and maybe what employers should be thinking about?

>> JEFF NOWAK: Ugh.

(Laughter).
This is a tough situation.  But it's so common.  And there are plenty of clients, plenty of employers who will at the end of 12 weeks, I think they're under this false belief that they can go ahead and fill the position.
And they maybe very well can, as long as they have engaged in the interactive process, they have determined whether additional leave can or will be a reasonable accommodation.  They've fully exhausted those conversations.

When you get into situations of holding a position open, or letting an employee hang out on inactive status, I just want to make sure that we're staying in close contact with that employee.

Again, and that's one thing I counseled earlier in this webinar is to maintain consistent regular contact with your employee.  And that's particularly true after the 12 weeks of FMLA is up.

Extensions, modest extensions of time beyond FMLA are almost always going to be a reasonable accommodation that we have to provide.
So we need to make sure that we're following the law in that area.
The EEOC tells us that we are to keep a position open while an employee is out on leave as a reasonable accommodation and return them to that open position or that position that they held absent an undue hardship.

So employers are in a really tough situation.  The only thing I can counsel is to maintain contact with them.  Help you, help them understand the leave that they need, ensuring that it's reasonable, that it's effective, and continuing to communicate with the employee until the point where you have no choice but to terminate employment.

Because you've provided leave as a reasonable accommodation and it no longer is reasonable or effective to help them return to work.

>> TRACIE DEFREITAS: Okay.  Very good.  And of course we continue to hear how important communication is and a staying engaged with the individual.

Okay.  Well very good.

We'll move onto the next slide now.

I think at this point we're going to switch gears a little bit and address some FMLA issues.  We've been mostly focused on ADA right now.  But Jeff is going to take the lead on this and address some issues that he commonly handles in his practice related to FMLA issues.  Jeff, it's all yours.

>> JEFF NOWAK: great.  Thanks Tracie.  If you want to move onto the next slide.

Call‑in policies.  Do you have to provide FMLA leave to that employee? 

And on the next slide, let's answer that with a hypothetical. 

John has a chronic musculoskeletal condition.

He's unable to work when the condition flares up.  Here's John pattern when calling in his absences.

He calls into the boss' voice mail so he doesn't have to talk to a live person.  I'm sure you've dealt with that before, the employers out there.
On some occasions he reports the chronic condition.  He'll mention the condition.  On other occasions he'll report that he's not feeling well again.  Or he'll take a quote unquote FMLA day.
I'm finding that increasingly common in my practice.  As employees become educated on the FMLA, they frequently say I'm taking an FMLA day today, whatever that means.

Also note he calls in 15‑30 minutes before his reporting time, and the policy requires him to call in at least one hour before his shift.
What are the issues here?
If we move onto the next slide.

Number one, what has he communicated to us, and what are our obligations to communicate with him?
What the FMLA regulations tell us is if the employer has any questions about whether the employee is seeking FMLA leave that we have an obligation as the employer to inquire further to determine whether that is potentially an FMLA absence.
I think there's a misconception out there among employers that we can't ask employees questions to help them understand why we can't come to work.  It touches upon medical conditions, and of course that's a taboo topic.  That's a misconception.  And if we move to the next slide, there are appropriate questions, reasonable questions that we can ask our employee to help us understand their need to be off work.

We have the right to know as the employer, as the reason for the absence.

What essential functions of the job, what essential functions can they not perform?
And I asked that question because I want the interactive process to be in place.
I want to know what they can and cannot do.
I might be able to provide them an accommodation that will help them perform their job.
I want to know what they can and can't do.
I also have the right to know will they see a doctor for this injury or illness?
Have they previously taken leave for this condition?

Under the FMLA, if they've taken leave for this condition before, what the regulations tell us that the employee has to alert the employer that they're taking leave for that condition.
So of course we have the right as an employer to ask if it's for that condition.
We also have the right to know when do you expect to come back to work.
The FMLA day, the DOL tells us is typically not good enough to put the employer on notice for the need for leave.
Next slide, please.

Rule number two is to enforce your call‑in policy if you're the employer.
In the changes to the regulations a few years back, there was a pretty significant change that the employer as a general rule can enforce its call‑in policy.  And if the employees don't follow that policy, and they don't have a good reason for not following that policy, then FMLA leave can be delayed or denied.
So typically if leave is foreseeable, if we know of it in advance, the employee is obligated to call the employer or to notify the employer 30 or more days in advance of that need for leave.
Or as soon as they learn of it.

So I am having knee surgery in two weeks.  Even though it's not 30 days, I'm letting you know right now.  It's as soon as practical.
If it's unforeseeable leave, it's probably the most common form of FMLA leave, we're dealing with unforeseeable leave.
The migraine headache the morning of their shift.  The chronic bad back.
These are unforeseeable need for leave.  There, the obligation is to follow the call‑in policy, unless there's an unusual circumstance that the employee couldn't follow that policy.
Start with the assumption, if we move to the next slide.
Let's start with the assumption that the employee will follow the call‑in policy.  If they don't follow the policy, what was their reason for not calling in?
It could have been that they were in the middle of the migraine headache.  They were op the way to the ER.
That's a good excuse.

What's unusual about that circumstance that would forgive them from your following your policy.
The question of why you are calling in at X time.  Is there any reason why you couldn't follow our policy for letting us know about your need for leave.
Next slide please.

What if John in the middle of all of this at some point tells you know, I don't want FMLA to apply to my absence.
And employees, for whatever reason, there's a variety of reasons, they want to perhaps save up their FMLA for later on in the year for whatever reason.  They don't want FMLA to apply.
Some of it is just simply practical that they have paid leave that's accrued and so they believe that they can burn through their paid leave before FMLA applies.
And we know under the FMLA regs that employers can run those concurrently.  You can run them at the same time.  Even though your employee has paid leave available, you can run FMLA leave at the same time if FMLA leave applies.

But how do you handle this situation if John handles it straight out.  He comes to the H.R. person and says I don't want this to be designated as FMLA leave.

What's your response?
Go to the next slide please.

What I counsel my clients to do in these situations is to answer really in two parts.

One is to explain to your employee that you don't have the option of designating or not designating as FMLA leave.
That under the regulations, if that absence qualifies under the FMLA as an absence, a serious health condition that renders that employee unable to perform the essential functions of the job, that we as the employer have an obligation under the regulations to designate that day as an FMLA absence, as covered by FMLA.

Secondly, I encourage my clients to tell my employees in this kind of conversation to remind them that FMLA is job‑protected leave.  If they don't want FMLA to apply to a particular absence, then it doesn't protect their job.
Technically employers could take action against that employee, personal action, because it's not protected by FMLA.

So of course the employee wants that absence to be covered by FMLA.  There's yet another reason that you as the employer want to designate that day as FMLA leave.
If that day is an absence.  Let's say it's a migraine headache that clearly is covered by the FMLA.  If you decide not to designate that day as FMLA leave and you count it as an unexcused absence, let's say six months down the road you're ready to terminate that employee because he's racked up enough attendance points for termination.

The fact that we didn't designate that one day six months earlier as FMLA leave and rather we held it against the employee as an unexcused absence, that's FMLA interference.

We should have designated that day as covered by FMLA.  We should not have held that against the employee, and therefore six months later he should not have been terminated.
So it opens up employers to a very easy FMLA claim, if we don't properly designate days that should be covered by the FMLA.

Can we move onto the next slide please.

How does an employer handle a pattern of absences?

We receive medical notification that an employee needs to be off two days a week, and next thing we know the employee is out four or five days during that same period of time, well beyond what the healthcare provider indicated on the form.
How do we handle those situations?
So if we move to the next slide, let's talk about Fred.

Fred is one of your project managers.  He suffers from IBS. 
A certification that you've received indicates that he needs two days a month, or the episodes, he may need, they may occur as often as two times a month.

And they may last one day each.

For the past three months, you've seen a pattern.
First month he was absent three times.
Second month he was absent two times.
Previous month he was absent three times.

All of these absences are occurring on Mondays and Fridays.

Could we seek recertification?  What does recertification look like?

Move onto the next slide please.
As a general rule, many of us know this that we can seek recertification generally speaking every 30 days, so long as it occurs with an absence.  If the duration that's provided for in the certification is longer than 30 days, we have to wait until that duration is expired before we seek recertification with the exception being that in any case we can always seek recertification every six months.
So for your certification that says migraine headaches will be a life‑time condition, in those situations we can seek recertification every six months in conjunction with an absence.
We can also seek recertification earlier than six months if they require an extension of leave, if you receive a situation that casts doubt on the need for leave, and the duration of the period has expired and now you have another absence.
How do you handle this situation with Fred?  Do you have a significant change in his frequency?

Next slide please.

Keep in mind over the past three months, he has been absent three times, then two times, then three times.

The certification indicates that he would be absent two times a month.
The pattern that you've seen here, is that a significant enough change?
No.  It absolutely is not.  The DOL takes that position, and frankly I agree with the agency.

And the DOL in its audits, in the complaints that it's investigating, is hammering hard on this point.  And taking employers to task when they recertify too quickly.
That's not to say that recertification is out of the question.  But it has to keep in mind the regulations say it has to be a significant change in frequency or duration.
So the regulations give us a fairly poor example.
They give the example of a migraine headache where the employee needs leave as many times as two times a month and they now take leave four times in a month.
The DOL says that's a significant‑enough change to seek recertification.
Let's use common sense on this.  Does it mean that an employee has to double up their absences before they can seek recertification.  Not necessarily.
We have to really take this on a case‑by‑case basis.

But it's safe to say there has to be a significant‑enough change.
Keep in mind the doctor, the physician, is indicating on this form simply an estimate of what he or she believes this employee is going to need in terms of leave.  It's not the end all, be all number.  It has to be a significant change to what the certification is telling us.
On the other hand, I think we have a pattern of absences here.  A pattern in the sense that they're all taking place, nearly all of them are taking place on a Monday or a Friday.  That's suspicious, right?
It comes in conjunction typically with two days off, on Saturday and Sunday.
What can we do in these instances.

Here I encourage employers to reach out to the physician through the employee.  We can't deal directly with the physician.  So what we should do in this instance is send a letter to our employee letting them know that we're seeing recertification.

In that letter we ask the employee to show it to their physician, and we ask the doctor to confirm that they've reviewed this letter from us in their report that they're going to send back to us.
But in that letter, there's no harm in letting the employee and their physician know that we are concerned, we have some concerns about their pattern of absences, and whether it is consistent with their serious health condition and their need for leave.
And in that letter, in the following paragraph I lay out their absences and indicate what days they fell on, and I ask the doctor to issue recertification confirming that this is consistent with their serious health condition and their need for leave.

What are you likely to get back?  You're likely to get a rubber stamp back.  The physician is going to support their patient in many instances.

Every once in a while we'll get a surprise as an employer and we'll find we have a physician that says otherwise.

But what you're doing here is you're inviting a conversation between the physician and the patient.  That's often going to take place.  And what the doctor, physician is going to tell their patient is "Look, your employer is onto this pattern.  These absences typically should not be falling on Fridays and Mondays."  I mean unless there's a good reason for them.  Chemotherapy of course regularly occurs on Fridays so the employees have time to recuperate.

But intermittent is a different story.  It invites that conversation.  Look, your employer is onto this pattern.  Mind yourself.  You have a condition that doesn't only occur on Mondays and Fridays.  Be mindful of your attendance for your employer.

So there are some intangibles here that happen.  You may not get the certification back that indicates anything different, but the important point is to let your employee know that hey, you are exercising your rights under the FMLA to seek recertification.  And you're also nudging the physician to say "Hey, we see this pattern here."  And without saying it, without telling the physician this, you're essentially encouraging a conversation between fiization and patient so that your ‑‑ physician and patient, so you're protecting and advancing your rights as an employer under the FMLA.  Tracie, let me turn it back to you.

>> TRACIE DEFREITAS: That was great.  We've of course received a number of inquiries around all the issues that we've covered today.  I want to throw one at you, if you don't mind, around the FMLA.  Because we've had some clusters of questions around similar issues.  This one in particular says how do we deal with an employee who has an FMLA for migraines, but when he or she calls in sick, they say they feel fine, but they don't tell us that they have a migraine.

We have this issue of the individual not really saying why they're out for FMLA, the employer is following up, but they're still not getting the information they need.

So the participant is asking how does that affect things maybe six months later when they move to terminate because they haven't designated time, even though the employer has tried to follow up.  Any thoughts on that?
 
>> JEFF NOWAK: That's a good question.  It's such a common one.  The regulations are very clear as to the employee's obligations.
The employee has to, if they're seeking FMLA leave, that they have to provide enough facts to help the employer clearly understand that this is a potential FMLA leave situation.

The regulations also tell us that calling in sick and saying "I'm sick" is not enough to trigger the protections of the FMLA.

I would say the same thing for an employee who is being asked why are you, why were you absent today?  And the response was "I just wasn't feeling well."  That's not specific enough to me to put the employer on notice of the need for FMLA.

So in those instances, where you have a situation that's akin to "I'm sick," or it's nondescript, I'm treating that as an unexcused absence.  I'm treating that as a non‑FMLA related absence.  And employers are winning those cases.  There are obligations on the employee to put us on notice for the need to leave.

And if I have migraine headaches, I have certification on file to indicate that I have migraine headaches, particularly those situations where I have it on file, and I've taken leave for migrations in the past.

The regulations tell the employee that they are obligated to tell the employer that they are taking off for migraine headaches.  That they're actually citing that reason that they've previously taken FMLA for.

>> TRACIE DEFREITAS: To follow up on that, too, a question, I'm thinking does the employer have any obligation to let the individual know that they have not designated the time as FMLA?
 
>> JEFF NOWAK: That, too, is a good question.  And it reminds me that I was kind of incomplete on my answer.  How do you document those situations when you're not going to designate it as FMLA leave.
That's why it's so critical to document these attendance issues.
Whether it's by e‑mail, whether it's by formal documentation.
Whatever you use as a workplace, as an employer, there's no magic bullet on this.  There's no magic formula or form that you use.  But you want to document it.  You want to reach out to that employee about that absence explaining in very clear terms what they told you was the reason for their absence on that occasion.  So you have it documented and you can point to it in the future.
So if you're in for instance FMLA litigation down the road and the attorney for your employee indicates that they called in and they put you on notice of the need for FMLA leave, you can respond by saying "No, they didn't."  See here.  See this document.  See this e‑mail.  We reached out to our employee, we told them you told us this.  We will charge this against your sick bank or whatever reason.

And the employee never responded to that e‑mail, never responded to that note.
That's really good evidence for an employer to establish that in that particular situation, in that instance, it clearly was not covered by FMLA, and therefore it cannot be protected under the FMLA.

>> TRACIE DEFREITAS: Great.  We have received so many questions today, and they're excellent questions, but unfortunately we're not going to have time to address them.  But we will be able to send out responses to those questions after the webcast.  Give us a little bit of time to address them.  But we will get them sent out to everyone via an e‑mail.
Whoever signed up, or I should say logged in for the webcast, will get that e‑mail.
So look for that here in the future.

On the current side, we have some resources for you related to today's webcast.  EEOC Enforcement guidances can be a really useful, helpful tool for you.

FLLA Insights.com.  I highly encourage you to sign up for the blog.  It's fantastic.

And we have a fantastic publication that came out.  JAN's leave as an accommodation.  And JAN.org has a wealth of information.

You can give us a call.  Jeff, thank you so much for your participation today.  It was a pleasure having you.
>> JEFF NOWAK: Great to be here.

>> TRACIE DEFREITAS: And the information you provided was fantastic.

>> JEFF NOWAK: Thanks.

>> TRACIE DEFREITAS: Thanks for everyone else for attending today.  That's all the time we have.  If you want us to discuss an ADA issue, please feel free to contact JAN.  Thank you for attending.  We also thank Alternative Communication Services for providing the net captioning for us today.

We hope the program was useful.  An evaluation form will automatically pop up on your screen in a few minutes.  We appreciate your feedback and hope you'll take a minute to complete the form.

This concludes today's webcast.

 
