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	>> Hello, everyone, and welcome to the Job Accommodation Network's monthly Webcast Series.  Today's program is called best practices, focusing on harassment in the workplace.  My name is Anne Hirsh one of the JAN co-directors and I'll be moderating today we have two great speakers for you today.  Before I introduce our speakers I need to go over just a few housekeeping items.  First if any of you experience difficulties during the webcast please call us at 1-800-526-7234 for voice and hit button 5 or for TTY call 877-781-9403.  Second, toward the end of the presentation time allowing we'll have a question and answer period but you can send in your questions at any time during the webcast to our email account at question@askJAN.org or you can use our question and answer pod located at the bottom of your screen.  To use the pod just type in your question and submit it to the question queue.  
	Also at the bottom of the screen you'll notice a file sharepod.  If you have difficulty viewing the slides or you would like to download them, highlight the files and click on the button that says, download files.  
	And finally, I want to remind you at the end of the webcast an evaluation form will automatically pop up on your screen in another window.  Now, if you have popups blocked this won't happen but you'll get the evaluation form sent later in a follow-up email.  
	We really appreciate your feedback.  So please stay logged on and fill out the evaluation form if you have time.  
	Like I said, we have two great speakers for you today, we're very lucky to have with us both Dexter Brooks and Dr. Jeffrey Daniels Dexter is a member of the Federal senior executive service he's the Associate Director of the Office of Federal Operations Federal Sector Programs of the U.S. Equal Employment Opportunity Commission in Washington D.C.  Federal Sector Programs has a unique role in assisting Federal administrative agencies in the development of strategies designated to actively prevent discrimination and allow Federal employees to compete on a fair and level playing field.  
	Prior to this assignment, Dexter served as the Federal training and Outreach Coordinator for attorney advisor within Federal Sector Programs.  He was responsible for establishing EEOC's Federal Sector Training Institute, which provides a variety of fee based courses to the Federal sector EEO community before joining the EEOC Mr. Brooks served as an attorney advisor for the U.S. Department of Labor and its Office of Administrative law judges and received his juris doctor from Howard University and his Bachelor of Science in business administration from North Carolina AT & T State University.  Welcome, Dexter
	>> DEXTER BROOKS:  Thank you.  
	>> ANNE HIRSH:  We also have Dr. Jeffrey Daniels.  Jeff earned a PhD in counselling psychology from the University of Nebraska Lincoln.  He is presently the chair of the Department of Counselling, rehabilitation counselling and counselling psychology at West Virginia University.  And also the director of the International Center for Disability Information.  
	He conducts research on violence prevention and he's on the Executive Board of the West Virginia University Research Center on Violence.  
	He has published articles and two books on preventing school violence and global hostage taking.  He's currently engaged in a national study along with the FBI of police officer ambushes and unprovoked attacks.  His interests in workplace harassment grows out of his work on school violence and his involvement with the Job Accommodation Network.  Welcome, Jeff.  
	>> DR. JEFFREY DANIELS:  Thank you.  Great to be here.  
	>> ANNE HIRSH:  Next slide.  
	Today we want to cover a variety of topics related to workplace harassment.  We'll cover definitions and prevalence, employer responsibilities and how they can prevent workplace harassment  What actions an employee can consider if they feel they are being harassed and resources to help implement effective practices.  
	Before we get to the other speakers, I want to give you a bit of perspective from what we hear at jin on this issue.  At the Job Accommodation Network we hear from both employers and employees about possible harassment situations.  Individuals tell us fear of retaliation sometimes keeps them from reporting alleged harassment.  Others tell us that even when reported, the alleged harassment continues  And when the employers when investigating they don't always feel that it's done fairly  
	Individuals tell us about that even co-workers see what is going on and know it's wrong but they hesitate to get involved.  
	We hear from employees that feel they have been harassed by co-workers, supervisors, managers, and even HR but more often than not we hear most issues come from frontline supervisors or managers.  
	These bullying behaviors or harassment often come from a person in a position of power.  It makes sense since the supervisor or manager is a person in a superior position  Who many employees will interact with the most.  
	Employers tell us that when they do investigate, sometimes they find it to be a situation where there is a performance issue on the part of the employees.  And that holding the employee to a specific performance standard may cause that individual to construe the situation as a hostile work environment or harassment.  
	Employers tell us in these situations oftentimes the employee with a disability requests a new supervisor as their accommodation  And as you may know, changing a supervisor as a reasonable accommodation is not something required by the ADA  It does not mean employers cannot make the change.  We certainly hear that some do.  But the ADA does not require it.  Modifying supervisory method is something an employer may need to consider in relation to the ADA.  So if a particular supervisor usually gives instructions and information verbally and an employee with a covered disability -- ADA disability needs to have instruction and information in writing and can document that as a part of their condition, the employer would need to have the supervisor change their method of communication unless it would pose an undue hardship.  Not to pick on supervisors but we also hear situations when there's a change in a supervisor.  A new supervisor comes in, changes things in the work environment, sometimes including accommodations and the employee then perceives this as harassment.  That is why it is key for employers to be supportive of management and supervisors.  It's imperative to train new supervisors and perhaps having a part of a company reasonable accommodation policy that an accommodation cannot be changed by a supervisor until a discussion takes place with the employee and any other appropriate personnel as needed in the process.  
	The alleged harassment we hear about at JAN is mostly verbal harassment name calling is frequent but we also hear about situations where co-workers are spraying perfume directly at a co-worker who may have a fragrance sensitivity taking a parking space in a parking lot or even taking away equipment like an individual's chair or yes even hiding an individual's cane if you can believe it but sometimes they tell us the supervisor is loading the employee down with extra work and then has expectations -- different expectations from them in employees in a similar situation but again this may not be harassment related to the law and I know Dexter can help shed some light on that issue.  Next slide Dexter can you start us off by talking about how the EEOC defines workplace harassment?  
	>> DEXTER BROOKS:  Sure, I'll start off by saying I would like to thank Job Accommodation Network and my co-presenter Dr. Daniels for this opportunity to have a discussion with our community about workplace harassment and it's intersection with disability  So as Anne had mentioned I work at EEOC so we're an independent Federal agency charged with enforcing the anti-discrimination laws.  
	So part of my presentation today I'm going to answer some of Anne's questions and give you some background on things that relate to the EEO laws and some of the strategies we're working on at EEOC.  
	But if you see the slide on the screen, workplace harassment has a formal definition.  And a legal definition as to what's necessary to cause a violation of the law and I know harassment as a term becomes very common in our vernacular and folks use it in many different circumstances but there's a legal framework around it so what you see on your screen is the legal definition of workplace harassment.  It's harassment is any unwelcome verbal or physical conduct based on one of the protected bases, so one of the protected bases under EEO whether it be under Title VII the Americans with Disabilities Act, the Age Discrimination in Employment Act, these are all statutes that we enforce at the EEOC.  Two of them are disability statutes the Rehabilitation Act as it applies to the Federal sector and the Americans with Disabilities Act as it applies to all other employees.  
	And so if harassment is based on unwelcome verbal or physical conduct and that conduct is linked to a person in a protected group the ones I laid out and disability being one of them it has to be offensive to alter the condition of the victim's employment and generally there are two ways to establish workplace harassment in the legal framework it's when the conduct culminates in a tangible employment action where the harassment goes on and then there's an action -- a severe action of the employee or termination, a demotion, a discipline.  Things of that nature.  
	Or what we more commonly hear in harassment, if the conduct is sufficiently severe or pervasive to create what we call a hostile work environment.  So for short terminology or phraseology, you can just say there's two types of harassment, tangible employment action harassment or hostile work environment harassment folks are more familiar with hostile work environment that's because the environment is so polluted it alters the employee's workplace in a severe or pervasive way.
	>> ANNE HIRSH:  Thank you, can we go on to the next slide?  Hearing that, Dexter, can you talk about the flip side?  Can you talk with us about things that are not considered workplace harassment?  
	>> DEXTER BROOKS:  Right, so because harassment has become a part of our phraseology in this country where we just say oh that's harassing, this is harassing, people may not be mindful of the statutory and legal protections that harassments arise from.  So many years ago as harassment became a part of the expiration of the extension of discrimination laws, because you know when some of the laws were passed, harassment wasn't a common phrase.  So it's an offshoot of interpretation of the law.  And what it really looks for is is the conduct in question, whatever is going on in the workplace, affecting that person's ability to work in that workplace.  And it can't be trivial.  It can't be petty.  
	So in many cases, early cases in harassment, in this particular first line comes from Supreme Court cases it says the anti-discrimination statutes are not general civility code.  So they are not nicety rules that say you have to treat everyone the way you want to be treated.  The Golden Rule and things of that nature.  It doesn't prohibit simple teasing offhand comments isolated incidents that aren't extreme.  If it's petty and trivial then it tends not to rise to the level to be actionable.  Rather the conduct in question must be so objectively offensive that it alters the individual's employment.  So that can be done if there's a severe personnel action that's a tangible employment action or it creates a severe or pervasive hostile work environment.  Severe and pervasive hostile work environment means -- severe means the severity of the conduct.  So was it something where a person used really egregious language, really egregious language or touched a person physically, that goes to severity.  If it's more subtle where there's like little comments, nagging little things, how pervasive is it?  Does it happen every day?  Is it something where multiple co-workers are involved?  Is the supervisor involved and things of that nature.  All of those things marry together to determine whether or not it's a hostile work environment.  Just become someone is annoyed by the conduct doesn't automatically mean it's a violation of law.  
	>> ANNE HIRSH:  So as a supervisor -- a supervisor who is gruff and just really shouts at all of his subordinates may not be harassing employees?  And if an individual who happens to have let's say a traumatic brain injury finds that to be really offensive, that may not be a harassment situation?  
	>> DEXTER BROOKS:  Everything has qualifiers, Anne.  Every fact situation can be unique so if a supervisor is generally gruff and abrasive with folks and there's no really -- because that's why the prior slide it says was the unwelcome conduct whether it be verbal or physical based on a protected base?  Is it linked to the person's disability?  So if the person is just rude, rudeness doesn't amount to a violation.  But if the rudeness is specific to one group or one individual then maybe  If a person with a traumatic brain injury has put their supervisor on notice that the loud noise and things of that nature has an effect on me a negative effect and that person continues to do it in a more extreme way with that one individual, that possibly could cross the line.  But it has to be something where we can see that the conduct that this actor is engaged in is because of this person's protected basis.
	>> ANNE HIRSH:  Thank you for that clarification.  Let's go on to the next slide.  
	Jeff, can you talk with us a bit more about what other names people may use when describing or discussing workplace harassment?  
	>> DR. JEFFREY DANIELS:  Certainly  If you start reading what's been written about workplace harassment, there's lots of different terms that have been used.  As you see on the slide, oftentimes the construct of bullying that we see in schools has been now applied to behaviors in the workplace.  Bullying typically involves somebody with greater power systematically targeting somebody with lesser power.  
	It can be verbal  It can be in the extreme sense physical.  But it can also be things like exclusion, deliberately excluding an individual from office activities and that sort of thing.  
	Other places have referred to this as workplace violence.  And violence can be both physical violence as well as verbal or social violence.  
	And so oftentimes I think when we hear the term workplace violence, we think of physical violence.  But as Dexter was saying, sometimes the verbal interactions can be so severe that it can cross the threshold into verbal violence.  
	Mostly what I've seen in documents from Europe, they tend to use the word mobbing.  And this typically entails more than one person ganging up on somebody else in the workplace.  
	I haven't seen that so much in the U.S.  And I think we typically would then refer to that as bullying.  
	Other terms for this are the workplace aggression, workplace hostility, and then psychological violence.  And so all of these things have been used interchangeably.  As we noted on the slide, as well, bullying or psychological violence or any of these other types of things may not mean that it's a violation of the law and I think Dexter has kind of given us a good overview of that.  
	>> ANNE HIRSH:  Dexter, do you have anything to add on other names or statements people might use when describing workplace harassment?  
	>> DEXTER BROOKS:  No, I think Jeff covered it pretty well.  I think in our business, I think people are using the term hostile work environment all the time.  We hear that all the time.
	>> ANNE HIRSH:  Okay.  And I think Jeff is right, it may not be a violation of the law but there still may be a violation of a company policy.  And at least a disruption to the workplace that employers would more than likely want to address.  
	>> DR. JEFFREY DANIELS:  Well, and I think one of the characteristics of these types of workplace harassments is would a reasonable person feel that this has crossed the line into violence or aggression.  And so kind of looking at it from a perspective of is this above and beyond what would be normal behavior  
	>> ANNE HIRSH:  I agree.  That's helpful, Jeff.  
	Okay.  Let's move on to the next slide  Jeff, can you start us off on this one, too, talking about how prevalent workplace harassment is in the U.S.?  
	>> DR. JEFFREY DANIELS:  Yeah, there haven't been a lot of studies in this area  One study that was conducted in 2015 looked at a fairly large sample of workers in the US.  And they reported that 8.1% had been harassed within the past 12 months.  This is across all workers.  This isn't specifically to individuals with disabilities.  The EEOC 2014 data on people who have filed complaints.  There were different areas in which a person can file a complaint.  Harassment being one of those.  
	And 47% of those complaints that had been filed were for harassment within the Federal sector.  And then 30% in the private sector.  
	Much of what's been done on bullying or violence against individuals with disabilities has been done within the schools.  The exception is the U.S Workplace Bullying Survey.  In 2014 as you see on the slide, 27% of Americans have suffered abusive conditions at work.  21% have witnessed it.  And then 72% say that they are aware that workplace bullying happens.  
	>> ANNE HIRSH:  Okay.  And that survey was conducted as an online survey of 1,000 adults across the country.  And it asks among other things the following question:  At work what has been your personal experience with the following types of repeated mistreatment abusive contact that's threatening intimidating humiliating work sabotage or verbal abuse and responsors could pick answers like I'm experiencing it now I have experienced it but not in the last year I've seen it or I know it happens or I have no personal experience whatsoever.  The respondents also indicated they felt employers failed to appropriately react to abusive conduct more frequently than they take positive steps to ameliorate bullying.  Denial and discounting were the most common reactions by employers.  
	Anything you have to add, Dexter, on workplace prevalence?  
	>> DEXTER BROOKS:  Yeah, in terms of harassment as a part of our inventory, it's -- we have several issues where individuals can raise employment discrimination whether they were hired, promoted, given the opportunity tore training, career development, discipline, things like that.  Harassment is amongst the issues where we noticed over the last decade is that the issue of harassment has become a dominant part of our inventory of complaints where as you see on the slide where 47% of those filed have at least an allegation of harassment associated with it.  So what we have noticed is that either through education where folks are more aware they can raise concerns of harassment or just the sheer fact it may be happening at a greater frequency, we have seen more harassment allegations within our inventory of complaints and charges in all axis of our oversight.  
	>> ANNE HIRSH:  That's really not good to hear.  Okay.  Let's move on to the next slide.  Can you talk to us a bit more in terms of research related to workplace harassment.
	>> DR. JEFFREY DANIELS:  There have been several studied that have been conducted using the database from the EEOC Americans with Disabilities Act their research project that several different universities are engaged in.  What we're finding is that across the studies and typically what they are doing is they are looking at maybe a specific population with a specific type of disability.  And of those complaints that have been filed, what are the percentages, are they at increased risk other issues related to EEOC and ADA.  Those are the studies that have predominantly been done within the United States.  But it's important to point out that these are studies that are just of those that have been written to the level of a complaint.  We really don't have good data on prevalence of the incidences for those events that were not.
	>> DR. JEFFREY DANIELS:  One of the things that I had previously mentioned just in passing is that much of what we know within the United States on prevalence of harassment with people with disabilities is coming with youth and children within the schools.  And we do find that -- I'll address this in greater detail in a few minutes.  But there tends to be similar incidences of bullying within schools of children with disabilities as children without disabilities.  
	>> ANNE HIRSH:  Okay.  Thank you.  Can we move on to the next slide?  Dexter, this is Slide 8.  Can you talk to us about what the EEOC efforts to deal with the prevalence of harassment since you've indicated you have noticed an increase over the last ten years.
	>> DEXTER BROOKS:  Yes as a part of our ongoing effort to educate as much as we enforce the law, we look at our data and try to find trends.  And whereas in some -- in some respects what I should say is we see that the filings of the complaints in some segments have decreased so in the Federal sector we have seen a significant decrease in the number of complaints filed.  And in the private sector we're starting to see a decrease in the number slightly.  But what we look at is within the inventory of cases that we do have, what seems to be the prevailing issues that we need to address and educate the workforce, employers and employees in harassment because it's becoming such a large part of inventory even if our inventory shrinks, it's still the predominant issue within the inventory of cases that we have.  So in response to this trend of more harassment allegations, the Commission, the EEOC through our Chair who is Jenny Yang is the Chair of the EEOC started a select Task Force to look at workplace harassment and try to find recommendations for us to study it and understand it and come up with recommendations to address it so we can help educate the workforce and educate employers on what's necessary to prevent workplace harassment.  So about a year ago, a little bit less than a year ago, the Chair of the Commission and two of our Commissioners -- we have a five-person Commission.  Two Commissioners Victoria Lipnic and Commissioner (away from microphone) were tasked with putting together a Task Force for study so they reached out to academics throughout the country and they also reached out to folks that litigated these cases in court and brought in that Task Force to really try to first understand the issues that they have had. 

	Three -- they have had four Task Force meetings where they have been open meetings where people will come in and testify and provide information.  And then the Task Force is then going to take all of this collected information and come out with EEOC recommendations aimed at helping both the employee and employer community understand and address harassment issues.  
	We'll continue to litigate, enforce, and do the things we do on this end.  But we also want to be as active on the proactive prevention side through education.  And that's the real emphasis behind this Task Force.  
	>> ANNE HIRSH:  Okay.  Thank you.  I just want to point out if you go to that link, there's a great -- all of the statements from the individuals who testified are listed there and a great deal of information about all of that information gathering that EEOC is doing.  All right.  Let's move on to the next slide.  
	What is the cost to employers who do not stop workplace harassment?  We know money speaks and cost really makes a difference  
	The same group that Jeff referenced earlier, the Workplace Bullying Institute, has done a number of surveys.  The first link in this slide will take you to a listing of their research work.  
	One of the reports from 2003 talks about productivity and employee turnover.  Certainly something a savvy employer pays attention to.  So to implement policies and procedures to increase productivity and reduce employee turnover again a survey of 1,000 adults across the country the results indicate that 37% of targeted individuals who are bullied or experience abusive behavior at work are fired or involuntarily terminated.  33% of targeted individuals quit.  And 17% of targeted individuals transfer to another position within the company.  
	Again, not always something that rises to the level of harassment by the legal definition.  But once these bullying behaviors occur, 80% of the time there's a change in the position leading to the potential new hire and retraining.  Not to mention the disruption in productivity.  Morale of the workforce.  While going through a change of costly expenditure for employees for sure.  Now Dexter, I know the EEOC does not keep data to give average amounts on the cost of litigation.  But I thought it might be helpful to give a brief summary of two recent cases related to harassment and disability in employment.  Can you give us a brief summary of the Cleaning Authority and the Walmart cases listed here.  
	>> DEXTER BROOKS:  I apologize because I didn't prepare for these case studies but let me say on the cost of harassment in the workplace we can look at the litigation costs.  Some of the cases the Cleaning Authority and Walmart cases both took years so the companies have to hire folks what to defend this EEOC litigates on behalf of the individuals  Individuals sometimes sue on their own behalf in the private sector.  And the cost there -- folks who experience discrimination and harassment are disengaged from the workplace.  And it shows how disengaged employees -- 
	(Lost connection).
	>> DEXTER BROOKS:  It was actually a verdict based on disability harassment and abuse.  The Federal Court in 2012 ordered the company to pay 13  million in damages to employees who had intellectual disabilities.  In the sense that they were coming to work every day.  They would use, you know negative terms to the workers, they would use the R word.  They would call them stupid and everything that's negatively associated with intellectual disabilities.  Actually they paid them much less than minimum wage because the folks who had intellectual disabilities, they thought they could get away with it.  So we still had those cases and the painting of that work environment where we put cost on -- like the company has to pay 1.3  million probably doesn't do justice because it also set out a culture within that organization where folks who came to work there thought that it was okay to treat these folks with intellectual disabilities that way so when they see their children doing that at school they didn't correct them.  And when they see folks doing it within the community they don't correct it.  Those types of costs I know a lot of times employees want to know what it's going to cost me.  But it cost us in such intangible ways that we can't measure that's probably equally important to like the findings that we make in terms of dollars and cents.
	>> ANNE HIRSH:  Thanks.  And just a little brief bit on the Cleaning Authority case where they ended up paying $15,000, according to the complaint, the company was calling an employee a cripple mockingly imitating the way she was walking telling her she was a hysterical basket case to give an example of some of the terminology that eventually EEOC fought -- raised to that level to bring the charge.  The company had argued that since it only involved a small number of incidences over a two day period they said it wasn't severe or pervasive to be unlawful harassment the employer said but the court rejected that argument one thing in addition to the finds the one thing I kind of like that you guys also do at the EEOC in addition to the monitor relief, you often require employers to do training of its managers and other employees about the ADA or whatever laws are involved or you impose record keeping and reporting.  So that there is an ongoing effort to see that company improve.
	>> DEXTER BROOKS:  In really egregious cases we will order like a monitor to actually monitor the implementation of things.  Like you said with the Cleaning Authority case that's where severe and pervasive comes in how long did the person operate under that and how long was it before the behavior ended.  So if it was a couple of days, a couple of weeks, the damages will associate with that what -- the Hill County farms case I was talking about before it went on for over two years.  For over two years employees had to be exposed to that behavior so that verdict was 1.3 million so is he veered and pervasive matters we'll talk about a little bit later that bad things happen in employment.  The key thing is that the employer address the matters as soon as possible to protect their employees from this type of behavior  When they do that, you won't see large damage awards.  It's where the employer is on notice and fail to act promptly and immediately which is the same or duplicate but immediate and appropriate is the standard that we use.  Then you'll see lesser damage awards.  But we'll talk about that a bit later but thanks for giving the facts of that case.
	>> ANNE HIRSH:  All right.  Thanks, let's move on to the next slide.  And Jeff, let's go back to you.  
	Can you talk with us about what you found in the research, whether or not people with disabilities are at increased risk to be victims of workplace harassment?  
	>> DR. JEFFREY DANIELS:  Yeah, as I was saying, the research tends to be mixed.  Some studies show that children in schools with various disabilities are at greater risk for bullying than children who don't have disabilities.  
	One study that was published in 2001 found that among the children in their study, those with attention deficit hyperactivity disorder, especially with the hyperactivity behaviors, were at greatest risk of being bullied among all students in the school.  
	Another study that was published in 2012 found that children with emotional disturbances were at greater risk for being bullied in the schools.  Than other children  
	We have some complaint data for adults within the workforce that show people with disabilities may be at a higher rate of filing complaints than other populations.  But at this point we really need more good research that's being done with adults that compares people across the spectrum and different types of work environments.  So I'm hoping that that type of research will be done in the future.
	>> ANNE HIRSH:  Okay.  Great.  And just kind of to add to that on a slightly different topic, another study that the Workplace Bullying Institute did in 2012 talks about the impact on health of the person being bullied.  So it is possible that as a result of these behaviors, employers are going to need to be addressing issues that may potentially be raised to accommodation issues.  
	That study showed that 71% seek treatment from a medical doctor and 63% go to mental health professionals as a result of the workplace activity.  And it lists conditions individuals reports being treated for overwhelmingly it's anxiety, sleep disturbance, loss of concentration, memory issues, high blood pressure.  Loss of affect, migraine headaches.  So these are all things that may contribute to performance in the workplace where an accommodation issue may rise up.  
	(Connection lost).
	>> DR. JEFFREY DANIELS:  Another study found people being harassed or bullied are at much higher rates of somatic complaints so headaches.  As you mentioned sleep disturbances.  Even at greater risk for cardiovascular disease.  So it does have a huge not only psychological but also a physical impact on people who are being harassed.  
	>> ANNE HIRSH:  Okay.  Let's move on to Slide 11.  And now we're going to talk about what an employer can do to prevent workplace harassment.  Jeff, do you want to start us off on your thoughts on what an employer can do?  
	>> DR. JEFFREY DANIELS:  I think that one of the best things that an employer can do is prevention.  And in order to prevent I think having good training, working with all employees and giving them adequate training on anti-harassment.  Having well written anti-harassment policies.  
	One of the things that tends to work within the schools for bullying is working with the children to be able to report when they see bullying occurring so oftentimes I think employees don't want to get involved.  We saw the one study earlier where 72% reported whether harassment was occurring but are they going forth and telling someone to prevent that from happening further.  So having policies in place where employees can report their concerns communication to all employees that harassment isn't acceptable in our place of employment.  We will there are times when it will potentially result in legal action so as an employer making sure that this isn't occurring in your place of employment is an important component.  Also what are the consequences for violating company policy?  When policies are written, there should also be something written in there for the consequences for these violations.  If somebody is guilty of harassing another employee and there's really no consequences there's no incentive for that employee to change their behavior.  So consequences should include things like maybe having that person go to an Employee Assistance Program so that they can learn maybe more effective ways of interacting with their co-workers.  Something along those lines that will hopefully lead to a change in their behavior
	>> ANNE HIRSH:  Thank you, Dexter, do you have anything to add?  
	>> DEXTER BROOKS:  So in terms of employers and what they should do, probably a little bit less than two decades ago Supreme Court had two major cases in front of it around 1998 looking at workplace harassment.  And the basic argument was should an employer be liable for the actions of individuals if the employer didn't know they happened.  
	So what I'll go into the facts of the case the first case was (away from microphone) and second was Allen the employer says look we can't control everything someone does in a workplace and therefore be responsible.  So the Supreme Court kind of laid out, okay, if you want to avoid liability as an employer, there should be a framework for which you operate in this harassment arena and it says if it's harassment by a supervisor that manifests a tangible employment action against that employee then it's automatic liability because the agency put that person in a position of power so you can't say I didn't know about it because the person is acting on behalf of the organization as a supervisor/manager but then looking at hostile work environment, the Supreme Court said look things will happen in the workplace  People will say things.  People may do things.  The important part is do you have a policy in place that allows folks to proactively alert you when things are going on so that things can be nipped in the bud.  So the Supreme Court said you can avoid liability if you have anti-harassment policies and procedures that allow a person to report it.  Not file an EEO complaint but actually go to someone as misconduct because harassment in some ways is misconduct if you allow the misconduct to continue to happen then it can become unlawful so what are the procedures.  And are these procedures clearly laid out so all employees now about it?  And do you educate folks about it?  And do you educate on the consequences?  Do you act upon notice?  If an employee is given notice and they take action then they can avoid liability even though the action has happened because they were able to nip it in the bud and that's how the Supreme Court laid it out. 
So we really took that to heart and said look if you're a model employer in the Federal sector we do it in one way in the private sector another way but we always lay out you should have these policies in place for two reasons.  It's good to protect your workers from bad behavior because you're going to affect them around productivity and secondly it will help insulate you from potential liability if you give folks the opportunity to be able to speak out and be protected early rather than late.  So that's how the anti-harassment policy and procedure was kind of introduced into this framework.  But it's really out there to both -- to really protect the employee and to give the employee the opportunity to know about what's going on early in the process and make an employee feel comfortable sharing information about harassment versus suffering in silence.
	>> ANNE HIRSH:  Okay.  Thanks.  Dexter, we did have a question come in that I think kind of relates to what you were speaking about, the company liability.  
	In addition to company liability, is there personal liability on the part of the managers or supervisors?  
	>> DEXTER BROOKS:  So generally -- I'll put it this way, generally no.  But generally no means under our statutes the ones that we enforce at EEOC a person sues their company, their employer, for discrimination.  And that discrimination may come through an actor who works at the place of employment  But the liability flows against the employer.  
	Now, the caveat is there are other laws in place other than the anti-discrimination laws.  So if a person believes they have been assaulted or you know driven to violence they can file a state charge of tort action against an individual  So that's possible.  
	So the caveat is if they are bringing a charge of workplace harassment, the liability flows to the employer, not the individual  
	However, if they take those same set of facts and apply it to some state law of assault or things of that nature then there's a potential for personal liability.
	>> ANNE HIRSH:  Thank you.  The participant that sent this question in just also commented that sometimes educating managers about their personal liability resonates with them and gets them a little bit more on board with the issue.  
	>> DEXTER BROOKS:  Right.  And think of it this way, in another framework with the person -- what the person is saying is making sense because as a manager if I allow this type of behavior to undermine the workplace it hurts engagement and things of that nature then it should affect me as a manager because I haven't done my job to make sure the work environment is conducive for whatever work we're trying to accomplish.  
	And that's why the consequences that Jeff had mentioned in the last bullet is very important.  If a manager is not responsive and put on notice then yes there could be disciplinary action against that manager depending on the company's policy.
	>> ANNE HIRSH:  Thank you.  Let's move on to the next slide.  And can we talk now, additional things that employers can do to prevent workplace harassment more on kind of a looking at the bigger picture of employment.  
	For example, more presence from management.  Maybe they need to look at if they have learned that they have some workplace harassment going on in the work site then maybe they need to look at their management style.  Do they need to have more presence from management to be able to be aware of what's going on?  Disability awareness training is something that we hear of a lot of employers doing for a number of reasons.  But disability awareness training can also give you -- employees knowledge about terminology and etiquette to try to understand what's appropriate and acceptable in terms of language that one would use at the workplace.  
	Allowing a support person at a meeting for counselling when appropriate.  
	Meetings and discussions with employees about potential harassment definitely are going to be stressful.  And this form of accommodation, it may be an accommodation sometimes if the person has a disability that -- where they would get a lot more out of a meeting and be most productive results by having somebody with them in the meeting.  
	Using workplace mentor programs and of course educating the mentors about the conduct rules.  And what is workplace harassment?  So that that mentor can be a model for the other co-workers.  
	And we already talked about modifying supervisory methods.  And the anonymous tip phone line or other method of informing I think Dexter you may have mentioned it's important to have multiple ways that individuals can inform and report workplace harassment.  
	Do you have anything to add to the larger picture of what employers can do?  
	>> DEXTER BROOKS:  That's a good -- I think that covers it pretty well.
	>> ANNE HIRSH:  Jeff?  
	>> DR. JEFFREY DANIELS:  I agree.  I think that middle bullet there for the individual who has been harassed, having some opportunities for them to maybe go talk to a counselor or something because this can be pretty stressful and difficult for them.  So offering those services I think can be a great direction once harassment has been identified.  
	>> ANNE HIRSH:  Okay.  Let's move on to Slide 13 then.  And here we want to talk about what should an employer do when they are aware harassment has happened.  What are the steps that employers should take once somebody has reported it.  Dexter, do you want to lead us off on this one?  
	>> DEXTER BROOKS:  Sure as a part of the employer's anti-harassment policy they should have a procedure in place to look into the conduct to determine whether or not it's something that needs to be addressed and corrected.  And so that means you have to be able to get enough information to determine the severity and the pervasiveness of the action.  
	So documenting what's being said, what are the words, because certain words trigger certain reactions from folks.  And they could be more hurtful.  You know document behavior.  How people are treated.  Some of the subtleties, everything is -- everything is not just with words, some things are more subtle than words trying to put together the total picture to help you understand what's going on in the environment.  Because the terminology we use is hostile work environment.  So it's not hostile -- I mean hostile words or hostile behaviors.  It's looking at the total environment within that workplace to see if it's compromising that person's ability to be in that workplace and it's laced with inappropriate disability type of references.  The employee should always address the offender, needing to get information directly from that individual.  If they don't have a policy then they are operating at their own peril because they may be liable but if they have a policy, follow the policy.  A lot of times policy are nice and written, here oftentimes we'll see these well crafted well written policies but they are not fully implemented.  They are on a shelf.  But are they a live document where managers and employees know about it?  Because if that's not happening, then from our perspective, the policy means nothing.  And then in terms of liability and litigation we're going to say that they really didn't institute the policy.  So they are not going to be able to avoid liability.  
	And I think Jeff really talked about this in his previous comment where he was -- where he was mentioning help the victim recover or help the victim cope.  Because like he said I'll let him respond to this more than I it's a very important part to get that person feeling comfortable back in that environment.  To be able to be a productive worker  It's going to take some work on the employer's side.  
	>> ANNE HIRSH:  Jeff, do you want to add?  
	>> DR. JEFFREY DANIELS:  Yeah, I think once somebody has been harassed there's probably been a violation of a sense of trust, to trust my place of employment is a safe place so it may take time.  It may take time for that employee to return back to productivity.  I would say also trying to safeguard so others don't then kind of jump on that.  We noticed that so-and-so hasn't been around for a long time after they were harassed.  And then kind of adding into future harassment.  So recovery is not just about the individual  It's actually about the entire organization.  
	>> ANNE HIRSH:  Okay.  Thanks and the thing I would like to add is to give a shoutout for one of the links we have later in the documentation for the EEOC publications related to harassment and supervisors there are excellent lists of questions to ask the complainant, questions to ask the alleged harasser.  And questions to ask third parties.  So that the EEOC really gives some good guidance on how to implement that policy and what you're actually going to say when you're going through this process.  
	And we link to that in the resource section of the slide.  
	So let's move on to the next slide.  And we have touched on this a little bit but can we expand on what an employee can do if he or she is being harassed in the workplace.  
	Jeff, do you want to start us off on this one?  
	>> I think a lot of it is similar to what we talked about when an employer finds out harassing is occurring.  If you're an individual being harassed, put things down, document it.  Document what was said, what was the language that was used toward you.  What were the words that were used.  Also document the behaviors.  Were these behaviors gestures?  Were they behaviors such as you mentioned earlier, Anne, about spraying perfume directly at an individual who had an allergy.  So write all of these things down.  Reviewing the company policy on harassment is important, as well.  Because Dexter started off earlier on talking about what is not harassment.  So understanding what is and isn't harassment is an important component of this, as well.  Then report the harassment to a supervisor or appropriate person.  If it's a supervisor who is harassing the individual, then probably that's not the person to go to at this point.  It would probably be another appropriate individual.  If appropriate and the individual doesn't feel threatened or that this would create more problems, they may also address the harassment with the individual that's been harassing them.  It may be that person doesn't realize what they are doing so perhaps it can be resolved fairly informally by bringing that up to that person.
	>> ANNE HIRSH:  Those are all good points and we would certainly recommend people keep a copy of documentation so they don't turn in something they no longer have.  Anything else you would like to add to that Dexter.
	>> DEXTER BROOKS:  No that's definitely in line with what I would have said if I was discussing it  In particular that this should -- I think we'll talk about it in the next slide be many different ways for the person to raise allegations of harassment.
	>> ANNE HIRSH:  Right.  Let's just go on to the next slide then if you can just keep going.
	>> DEXTER BROOKS:  Yeah, so if the harassment is coming from a supervisor, it's possible to emphasize moving from informal to formal resolution with the supervisor of a supervisor.  If that's okay.  Moving up the chain of command.  But if that's also problematic for the employee what we look for in our effective anti-harassment policy you should have multiple avenues to address concerns some agencies will have a harassment coordinator in their Human Resources section or in their EEO diversity section where a person can go outside the chain of command and let the agency know or the employer know that there's workplace harassment that needs to be examined.  And so it's very important that because harassment by a supervisor takes on heightened scrutiny that there are other means for the employee to raise allegations of harassment beyond going to their supervisor.  And even when you have to -- I think Jeff said it a little bit earlier.  We don't say the harassee doesn't have to confront the harasser.  It's probably like possible like Jeff said if it's safe and educational to do it that way but if the person is not comfortable doing that that's why these multiple paths are important and an effective policy.  And I would encourage every one of your callers if they are working for any employer to make an inquiry as to what is our companies what is our employer's what is our agency's anti-harassment policy so you can become more familiar with it.
	>> ANNE HIRSH:  Thanks, Jeff, do you have anything to add.
	>> DR. JEFFREY DANIELS:  No.
	>> ANNE HIRSH:  Let's move on then to Slide 16.  
	And now what should an employee do if they fear violence in the workplace.  If it's raised to that level.  Jeff, do you want to start off on that?  
	>> DR. JEFFREY DANIELS:  Well, any time there's a threat of violence that needs to be reported immediately.  It could be to a supervisor whom the individual trusts.  Dexter said there are multiple reporting pathways.  And so being aware of who would be the appropriate person in this situation if there's a real threat of physical violence, the police may need to be involved with this.  Because most employers have policies for addressing workplace violence, these policies should be adhered to so that the individual safety -- individual's safety is of most importance.  
	>> ANNE HIRSH:  Okay, thanks, Dexter.
	>> DEXTER BROOKS:  No, I agree with what Jeff just explained.  And the workplace violence policy may be very similar to the anti-harassment policy.  I would encourage employees to see what policies do we have in place if an employee feels threatened whether it be via harassment or workplace violence.  Just ask for copies of those so that you can be more familiar with the organization's mechanisms for addressing these issues.  So your education as an employee is equally important.  So definitely reach out to your organizations and try to get more understanding of the different procedures that you have at your disposal.  If you are confronted with these situations.  
	>> ANNE HIRSH:  Thanks, well, on the next two slides there are resources that are listed.  While you're looking at those resources, let me remind you how to ask questions.  And you can send us an email at question@askJANorg.  Or you can use our question and answer pod located in the bottom right hand corner of the screen.  To use the pod just put your cursor on the line next to the word question, type your question, and click on your arrow to submit to the question queue this first slide has resources from the EEOC.  The definition of harassment in the workplace that Dexter went over  A really good resource for using to create your policy and to implement your policy.  As well as the Task Force on harassment  
	And again, those are two cases that are listed on that Task Force Web site.  There are probably at least a dozen more.  So they give good information about issues for those specific situations raise to the level of harassment.  
	Next slide.  
	Here is information related to the Workplace Bullying Institute, the state of Washington Department of Labor has a really good resource on stopping bullying in the workplace that I thought might be helpful  
	And two JAN documents that Jeff wrote for us related to harassment issues.  And let's get to some questions.  
	Okay.  They don't see a link to the resource section of the PowerPoint that I referenced regarding the questions to use when investigating the harassment.  If you go back to the EEOC resources, it's that second link.  That link right there will take you to all of those really good questions that -- how you can actually implement that policy.  
	>> DEXTER BROOKS:  Yes that's the proper guidance.  The vicarious liability -- the vicarious employee liability was a guidance we put out after the Supreme Court cases.  So even though it may not jump out at you as these are the questions, that is the document that talks about the anti-harassment policy and procedure that should be put in place.  
	>> ANNE HIRSH:  Okay.  Thanks.  
	Does the OFCC and/or EEOC ask about this proportionate impact on a person with a disability and reductions in force?  Is that part of what you go through at EEOC?  
	>> DEXTER BROOKS:  So if there's going to be a reduction in force in the Federal Government and there have been less and less over the years, you might see it more on the contractor side OFCC is a part of the Department of Labor but we are sister agencies and we work and collaborate is yes we would be looking at that.  So we would look at any policy that may be removing the employees, promoting employees, to see if it has a significant impact on one group or another group.  
	So that would be a part of our inquiry.  And something that we do.  Both agencies.
	>> ANNE HIRSH:  Great.  
	Here is a data question.  Is there data and complaints filed for harassment that delineates the complaints by type of disability of the complaint?  Ethnic background of the complainant, statistics about respondents related to type of disability and/or ethnic background.
	>> DEXTER BROOKS:  So in the complaint database what we will -- we won't have a breakdown of specific disabilities broken down.  It will be lumped into one category so I can look within the harassment inventory and see about one-third of harassment claims have allegation of disability as one of the causes of the harassment.  
	>> ANNE HIRSH:  You said one-third.
	>> DEXTER BROOKS:  About one-third of harassment.  So I can look at that and I can see that but I won't be able to say intellectual or physical or mobility.  I won't be able to see that from the aggregate data  We will be able to see the race, national origin, gender, also as a separate process -- I can see how many cases of harassment involved age and disability  Sometimes we might see that correlation.
	>> ANNE HIRSH:  And do you list -- do you have a report that's listed?  
	>> DEXTER BROOKS:  So we have a couple of different reports.  We do an enforcement report annually on our charge data in the private sector and then we do an Annual Report on the Federal workforce where we do the Federal sector data.  And within -- and all of that information is on our Web site.  I don't have the links up.  But if you play with our Web site and you look at statistics or you look at the Federal sector pages, you can find a lot of these statistics there.  
	>> ANNE HIRSH:  Okay and I can include that in a follow-up email to the group, as well.
	>> DEXTER BROOKS:  Okay.
	>> ANNE HIRSH:  Well that is all the time we have today.  Thank you so much, Dexter and Jeff, for sharing your knowledge with us today.  We really appreciate it.  We also appreciate Alternative Communication Services for providing the net captioning.  And always remember, if you need additional information, just give us a call, chat or an email.  There are a couple of questions we didn't get to so we'll try to get those answered in writing and post with the archive.  And finally I want to remind you that the end of the webcast an evaluation form will automatically pop up on your screen in another window.  We really appreciate your feedback so please stay logged on.  And thank you all very much for participating and again, thanks to our speakers, this concludes today's webcast.  
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