Questions and Answers from the JAN Webcast: ODEP Technical Assistance Centers  
Q: Does anyone foresee legislation that would mandate accessible technology (all online applications and user interfaces) in the private sector workplace—a sort of Section 508 of the Rehabilitation Act (federal sector) for the private sector?
A: We do not foresee legislation that would mandate accessible websites, online systems and other forms of information and communication technology in the private sector comparable to accessibility requirements applicable to federal agencies under Section 508 of the Rehabilitation Act, We do, however, foresee that regulations implementing the Americans with Disabilities Act (ADA), which currently include general nondiscrimination requirements, will be revised to include specific requirements and standards applicable to the accessibility of websites, online systems, and other forms of accessible ICT. This conclusion is based on a clear trend in federal agency actions as evidenced by the publication of an Advance Notice of Proposed Rulemaking by DOJ regarding accessible websites and online systems and the entering into by DOJ of numerous settlement agreements with employers and public accommodations. 

Currently, Section 508 of the Rehabilitation Act mandates that information and communication technology (ICT), including websites and online application systems, designed, procured, used, and maintained by federal agencies must be accessible to and usable by employees and members of the public. Recently, the U.S. Access Board issued a Notice of Proposed Rulemaking “refreshing” regulations implementing Section 508, originally issued in 2000. The primary purpose of the refresh is to harmonize the Section 508 accessibility standards and guidelines with international guidelines—Web Content Accessibility Guidelines issued by the Web Accessibility Initiative (WAI) of the World Wide Web Consortium (W3C¨).  The most recent and updated version of the WCAG, the WCAG 2.0, was published in December 2008 and is available at www.w3.org/TR/WCAG20/ (last visited June 29, 2010). 

Regulations implementing Title I (employment), Title II (state and local governments), and Title III (public accommodations) include general nondiscrimination standards, including a requirement that covered entities may not adopt criteria or methods of administration that have the purpose or effect of subjected individuals to discrimination on the basis of disability. Current regulations do not include specific requirements or standards applicable to accessible websites, online systems, or other forms of ICT. On July 26, 2010, DOJ published an Advance Notice of Proposed Rulemaking regarding Nondiscrimination on the Basis of Disability; Accessibility of Web Information and Services of State and Local Government Entities and Public Accommodations.  DOJ made the following statements regarding the need to provide greater clarity in official policy pronouncements regarding accessible ICT, particularly access to the World Wide Web. According to DOJ: 
· “Voluntary standards have generally proved to be sufficient where obvious business incentives align with discretionary governing standards as, for example, with respect to privacy and security standards designed to increase consumer confidence in e-commerce. There has not, however, been equal success in the area of accessibility.” 

 
· “The [Web Accessibility Initiative of the World Wide Web Consortium] (WAI) leadership has recognized this challenge and has stated that in order to improve and accelerate Web accessibility it is important to "communicat[e] the applicability of the Americans with Disabilities Act to the Web more clearly, with updated guidance." Achieving the Promise of the Americans with Disabilities Act in the Digital Age – Current Issues, Challenges, and Opportunities: Hearing Before the Subcommittee on the Constitution, Civil Rights and Civil Liberties, H. Committee On the Judiciary, 111th Cong. (Apr. 22, 2010) (statement of Judy Brewer, Director, Web Accessibility Initiative at the W3C¨).” 
· “It is clear that the system of voluntary compliance has proved inadequate in providing website accessibility to individuals with disabilities. See, e.g., National Council on Disability, The Need for Federal Legislation and Regulation Prohibiting Telecommunications and Information Services Discrimination (Dec. 19, 2006) (discussing how competitive market forces have not proven sufficient to provide individual with disabilities access to telecommunications and information services).”[1] 
In the Advance Notice of Proposed Rulemaking, DOJ also referred to the Guide entitled Accessibility of State and Local Government Websites to People with Disabilities for the policy  that in order for an entity to meet its legal obligation under the ADA, an entity’s comprehensive alternative to making a web site accessible to and usable by individuals with disabilities must provide an equal degree of access in terms of hours of operations and range of information, options, and services available. For example, a department store that has an inaccessible Web site that allows customers to access their credit accounts 24 hours a day, 7 days a week in order to review their statements and make payments, would need to provide access to the same information and provide the same payment options in an accessible alternative.[2] 

We are awaiting the publication of a Notice of Proposed Rulemaking in the Federal Register amending the ADA regulations regarding web-site accessibility.  In the interim, the Department of Justice (DOJ) has entered into numerous settlement agreements with employers.[3]  A typical provision in a DOJ settlement agreement specifies that the covered entity “shall ensure that its employment opportunities website and job applications contained therein conform to, at a minimum, the Web Content Accessibility Guidelines 2.0 Level AA Success Criteria and other Conformance Requirements (“WCAG 2.0 AA”).” 

In addition, DOJ has entered into numerous settlement agreements with public accommodations (specified categories of entities doing business with the public) requiring the design, procurement, use, and maintenance of accessibility websites, online systems, and other forms of ICT.[4] A recent settlement agreement with Carnival Corporation[5] is illustrative. Under the terms of the settlement agreement, the company agreed to conform its covered websites to the Level A and Level AA Success Criteria and Conformance Requirements of the Web Content Accessibility Guidelines (“WCAG 2.0”). In addition, the Company agreed to conform the Covered Brands mobile applications to the same WCAG standards. 

[1] The three quotes included in the text may be found in the Preamble to the DOJ Advance Notice of Proposed Rulemaking regarding Nondiscrimination on the Basis of Disability; Accessibility of Web Information and Services of State and Local Government Entities and Public Accommodations 75 Federal Register 43463-43464 (July 26, 2010).

[2] See 75 Fed. Reg. at page 43466.
[3] Settlement Agreement Between the United States of America and the City of Isle of Palms, South Carolina February 2, 2015; Settlement Agreement Between the United States of America and the City of Fallon, Nevada ((February 3, 2015); Settlement Agreement Between the United States of America and the City of Dekalb, Illinois (February 3, 2015); Settlement Agreement Between the United States of America and the City of Vero Beach Florida (February 3, 2015); Settlement Agreement Between the United States of America and the Village of Ruidoso, New Mexico (May 5, 2015); Settlement Agreement Between the United States of America and the City of Parowan, Utah (May 5, 2015).
[4] Settlement Agreement Between the United States of America and Carnival Corporation (July 23, 2015);  Settlement Agreement Between the United States of America and EDX Inc. (April 2, 2015); Settlement Agreement Between the United States of America and Wells Fargo & Company (May 27, 2011); Settlement Agreement Between the United States of America and Ahold USA and Peapod, LLC (November 17, 2014);   See also Consent Decree Between National Association of the Deaf et al v. Netflix, Inc. (October 9, 2012); Consent Decree NFB and USA v. HRB Digital LLC and HRB Tax Group; http://www.justice.gov/opa/pr/justice-department-reaches-settlement-national-museum-crime-and-punishment-improve-access; http://lflegal.com/2013/06/weight-watchers-agreement/. 

[5] Settlement Agreement Between the United States of America and Carnival Corporation (July 23, 2015)
Q: We have seen a reluctance from placement professionals to identify the applicant with a disability as someone who has a disability. How can we educate the professionals and applicants about self-identification and the benefit of self id and disclosure?
A: We would suggest using the communication strategies developed for internal use for these outside placement professionals. For instance, if you have developed a video for internal use, we would suggest providing this video to the placement officers. Another example of educating the placement officers might be letting them see the video that OFCCP just produced to educate employees and others about the Section 503 goal. It might also be a good idea to have a one page information document to provide to placement officers educating them that you are a federal contractor and exactly what that means, and how they can help.
